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Banker’s Duty Warn Customer Danger 
from Hold-Up 


officer, who aware the fact that there 
hold-up man the bank who threatening explode satchel 
full dynamite not paid stated sum money, 
under obligation warn depositor standing nearby 
the impending danger. 

recent decision the Supreme Court Pennsylvania, 
Sinn Farmers’ Deposit Savings Bank, 150 Atl. Rep. 163, 
was held that where bank officers, the above- 
recited, failed warn depositor and the latter was injured 
result the execution the hold-up man’s threat, the 
bank was liable damages. 

The facts the case show that the afternoon August 
24, 1926, stranger, later identified William Chowick, 
entered the defendant bank, located the corner Fifth 
avenue and Wood street, Pittsburgh, walked paying 
teller window No. and handed the teller there stationed 
typewritten note the following form: 

Sir you ear held for two thousand Dollar, with stick 
Dynamite, the Dynamite the grip the one hold hand, 
will discharge when the homdle out hand, you any one 
else fires the gun me, there will cage left all blowing 
pieces, you willing come with two thousand quit and 
keep off from the alarms, the help won’t you good, they come 
they come for their death, not make all the noise you like help 
you with with the noise that whole Pittsburgh will hear, you wish 
see the death machine ask for otherwise absolute silance death 
two thousand and either you like. 


What from that time described the 
court the following language: 
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After the teller read this, handed Mr. Coar, the assistant 
cashier and ranking officer present, who, after reading it, walked 
across the corridor into the Farmers’ Deposit National Bank and 
handed the note its officers. then returned with two the 
latter bank’s police officers, and certain that bank’s officials followed. 
After waiting some minutes, the bomber asked the teller, effect, 
his request would complied with, and the latter said would 
attended to. Meantime the plaintiff, Carl Sinn, musician and 
customer the defendant, entered with check desired cashed 
and stood near the bomber. Soon floorwalker, who had been informed 
the holdup, asked plaintiff step nearby window, which did, 
but was not waited upon. fact, the presence the bomber, 
knowledge which spread among the employees, caused temporary 
suspension business. warning, however, was given plaintiff. 
The evidence was conflicting how long the bomber remained 
bank, that for plaintiff stated about twenty minutes, while that 
for the defendant much shorter period. any event, 
the two police officers approached the bomber and one 
was about lay hands upon hin, raised his arm from the handbag, 
causing terrific explosion, which wrecked the bank, killed him and 
the nearest officer, and injured others, including the plaintiff, who 
stood within about three feet. 


The plaintiff thereafter brought this action, basing his 
claim for damages the ground that the failure give him 
warning which would have enabled him have retired from 
the zone danger, constituted negligence. The decision 
reminiscent the famous case Laidlaw Sage, decided 
the New York Court Appeals number years ago, 
which reference made the paragraphs the court’s 
opinion the present case quoted below: 


The defendant was manner responsible for the presence 
criminal act the bomber, for failing accede his unlawful 


demand neither does negligence appear from the way which those 


charge the bank attempted avert the threatened danger. The 
controlling question is, Should they have warned plaintiff thereof? 
This our opinion was for the jury. Plaintiff customer the 
bank was present its implied invitation. other words, 
was invitee, whom the bank owed the same duty shopkeeper 
owes his customer, which use reasonable care for his protection. 
“The owner occupant premises who induces others come upon 
invitation express implied owes them the duty using 
reasonable ordinary care keep the premises safe and suitable 
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condition, that they will not unnecessarily unreasonably 
exposed danger.” Robb Niles-Bement-Pond Co., 269 Pa. 298, 
300, 112 459, 460. person invites another his place 
business, assumes toward the invitee certain duties, and 
negligently permits danger any kind exist, which results 
injury the person invited, without negligence the latter’s part, 
the invitor answerable for the consequence such injury.” Wood- 
ruff Painter Eldridge, 150 Pa. 91, 95, 621, 
451, Am. St. Rep. 786, reaffirmed Fredericks Atlantic Ref. 
Co., 282 Pa. 14, 127 615, 616, 666. See, also, 
464; Truby Truby Truby Nolan, Pa. Super. Ct. 270; 
McKnight Snellenburg Co., Pa. Super. Ct. 147. 

The opportunity warn plaintiff was present, for they did tell 
him step the other window, and could easily have suggested 
his withdrawal because the threatened danger. Then, had failed 
heed the warning, would have been his own fault. course, the 
bank’s officers and employees did not know that the bomber would 
carry out his terrible threat, but, the contrary, they could not 
assume that would not. His presence there created tense situa- 
tion which made difficult for those charge act with calm judg- 
ment, yet whether they should have warned plaintiff was, under the 
circumstances, for the jury. Where there fixed standard 
care and its measure shifts according circumstances, the question 
defendant’s negligence usually for the jury. Kramer Standard 
Steel Car Co., 281 Pa. 348, 351, 126 800, and cases there cited. 
For example, where storekeeper knows that adjoining building 
being torn down negligently probably cause the collapse 
his own, could held that had duty warn customer 
the impending danger? cannot declared matter law that 
stranger who enters bank carrying handbag that declares 
contains fifty sticks dynamite, which threatens explode 
means strap extending from his hand into the bag, does not create 
dangerous condition which customer should warned. 

The explosion was undoubtedly proximate cause plaintiff’s 
injuries; but are not prepared hold, matter law, that 
suffer him remain unwarned the presence the bomber was 
not also proximate cause. There may concurrent causes 
injury, and proximate cause not the sole cause. plain- 
tiff’s injuries resulted from the failure receive warning, cannot 
said that such failure was its remote cause. 
presence was not the cause the explosion, was the cause hi's 
injuries, and, resulted from failure warning such failure may 
properly held concurrent rather than remote cause such 
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injuries. Had walked out the bank, would have escaped 
injury. 

The authorities seem contain but one case all similar, viz., 
stranger, named Norcross, entered the private office Russel Sage 
New York City, carrying handbag, and handed Sage type- 
written statement declaring, substance, that the bag contained ten 
pounds dynamite which would explode and destroy the building 
and every one therein unless given $1,200,000. that moment Laid- 
law entered and thereafter claimed that Sage used him shield 
from the explosion which followed when Norcross failed receive the 
$1,200,000. Norcross, course, was killed; Sage, Laidlaw, and 
others were injured. This formed the basis the case above cited, 
which was tried four times and finally decided favor Sage the 
Court Appeals. The question Sage’s duty warn Laidlaw 
the peril was not involved. The decision rested several grounds. 
One was that the physical facts sustained Sage’s contention that 
did not hold Laidlaw front him. was that did not 
appear that Laidlaw’s injuries were augmented any act Sage. 
the latter, the court says (158 73, 688): “We 
think the court erred not directing verdict for the defendant, 
least far substantial damages were concerned, upon the ground 
that there was not sufficient proof that the plaintiff sustained any 
injury consequence the alleged conduct the defendant.” 
view such conclusion, might well held, there is, that the 
explosion and not the act Sage was the proximate cause the 
injuries complained of. course, the facts, that case was not 
parallel the one bar. 


Trustees Not Liable Selling Stocks Which Con- 
stitute Trust Fund 


the July issue published the effect that 
trust company, acting trustee under will, will respon- 
sible for losses through the shrinkage value speculative 
securities constituting the trust, even though the will contain 
provision authorizing the retention such securities. 

The decision entitled Matter Frederick Clark and 
was decided Surrogate Slater the Surrogate’s Court 
Westchester County, New York, May this year. 

Another recent decision the question the liability 
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trustees who dispose stocks, which the will authorizes 
them hold, where appears that profit would have been 
realized the trustees had held the stocks for longer time, 
the case Estate William Hall Walker, decided 
Surrogate O’Brien the Surrogate’s Court New York 
County June 27. 

here appeared that the testator died November 29, 1917, 
naming individual and trust company executors and 
trustees his will. The will created number trusts and 
among the securities which constituted the trusts were 6,034 
shares Kodak Company stock. 

The trustees sold this stock different dates between 
March 23, 1922, and April 1922, prices ranging from 
$450 $700 per share. The largest sale was one 5,534 
shares $662.50 per share, which was made April 1922. 
Objections the trustees’ account were filed the beneficiary 
one the trusts, contending that the stock should have 
been held and sold subsequent date, when would have 
brought $883.38 thereabouts per share. 

The objector contended that the trustees should sur- 
charged amount excess two million dollars, the amount 
additional profit which would have accrued the estate 
had the stocks been held and sold later date. 

appeared that, before making any the sales, the 
individual trustee wrote the president the Kodak Com- 
pany, widely known investors’ service and finance 
company Rochester, New York, where the Kodak Com- 
pany located. The replies informed him that the stock was 
closely held, that the market for was narrow and that the 
offer large number shares would cause material drop 
the market price. These letters were written 1918, some 
four years before the trustees disposed the stock. 

holding that, the circumstances, the trustees were not 
liable, the court wrote part follows: 


They (the trustees) had ample authority under the will make 
any decision which their judgment was best for the preservation 
the corpus the estate. The trustees had before them the one 
side the knowledge the restrictions so-called legal investments, 
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controlling the action trustees lacking testamentary freedom 
discretion, and the other side authority continue the investments 
said stock and even with this authority and discretion they were 
always danger being surcharged for losses sustained (see the 
learned opinion Surrogate Slater the Matter Frederick 
Clark, New York Law Journal, June 25, 1930). The trustees stood 
between these two extremes. Should they penalized for having 
resisted the temptation embodied the power given the will seek 
the greatest possible profits retaining the stock for later disposal? 
They knew from their experience that the biggest losses stocks 
occurred from over-staying the market, and that better sell 
out too soon than too late. Their action was well within the provisions 
paragraph the will, which reads follows: 

have for many years been the owner large number 
shares the Eastman Kodak Company. wish executors and 
trustees have absolute freedom decision action regarding 
the sale such shares, and expressly authorize them continue 
hold such shares part the investment the trust funds herein 
provided, long their judgment may advisable and for 
the best interest estate do. From personal knowledge 
this company have perfect confidence that the company and 
probably always will ably managed, and caution executors 
and trustees that the shares this company are closely held, and, 
therefore, have limited market, and that throw them suddenly 
upon the market large blocks would probably result their 
being sold for far less than their real value. also hold certain other 
investments stocks selected bonds, and authorize 
executors and trustees continue hold them whole part 
the investment the funds the trusts herein provided for.” 

They respected the guidance and direction testator. They 
retained the stocks long enough secure great profits and when they 
sold them they did not “throw them suddenly upon the market”; nor 
did they “throw them upon the market” “in large blocks.” The sale 
the block stocks was not the open market, but privately, 
were, one customer. Their action was cautions, prudent, vigilant 
and good faith, and that they preserved for the estate the 
huge profits which had already been garnered through their patience, 
their watchfulness and their Furthermore, their action con- 
formed with the principles laid down innumerable authorities 
(Matter Fidelity Loan, Trust Guaranty Co., Misc., 218, 219; 
King Talbot, Y., 86; Decedent Estate Law, sec. 111; Banking 
Law, sec. 239; Matter Trust Co., 189 App. Div., 80; 
Lawton Lawton, App. Div., 395; McCabe Fowler, Y., 
317; Guaranty Trust Co. Steel Corp’n, 107 Misc., 720, 
226 Y., 693; Crabb Young, Y., 66; Matter Titus, 


q 
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Misc., 375; Perry Trusts, sec. 445; Matter Wagner, Misc. 
491; Editorial New York Law Journal, January 20, 1927; Matter 
Weston, Y., 502). 


Branch Banks Separate Entities from Parent 
Institution 


the relation between bank and its branches is, for 
many purposes, that principal and agent, when branch 
dealing with third persons such transactions discounting 
paper and receiving and paying depoits, may regarded 
entity separate and distinct from that the parent 
institution. 

This rather important question was decided recently 
the Court Appeals Maryland the case Dean 
Eastern Shore Trust Company, 150 Atl. Rep. 797. 

The decision involves check drawn the South Dor- 
chester Bank the Eastern Shore Trust Company. The 
payee the check presented the Cambridge Bank 
the Eastern Shore Trust Company and received cash it. 
Later the check was presented the drawee, South Dorchester 
Bank, but payment was refused because the drawer had 
the meantime stopped payment. 

This action was brought the Eastern Shore Trust Com- 
pany, which both the banks mentioned the preceding 
paragraph are branches. 

The question presented was whether the drawee, the South 
Dorchester Bank, and the Eastern Shore Trust Company, the 
parent organization, could regarded distinct and separate 
corporations entities for the purposes this case. so, 
then the right the plaintiff bank recover could not 
disputed. the other hand, the identity the South 
Dorchester Bank was for all purposes merged the identity 
the Eastern Shore Trust Company, then more difficult 
question would presented for, such case, when the Eastern 
Shore Trust Company paid the check its Cambridge Bank, 
the check was discharged payment and the entire trans- 
action closed. 
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holding. that the parent’ bank, the plaintiff, and the 
branch were separate entities for the purposes this case and 
that the plaintiff could, therefore, recover, the court said: 


Whether that not only vital this case, but matter 
some public importance which affects the operation branch banks 
and branch trust companies throughout the state. While branch 
banks and branch trust companies are permitted this state (Code, 
vol. art. 11, 20, and vol. [Supp. 1929], 42), the statutes 
authorizing them exist and function contain provisions fixing 
defining the incidents the relationship between different branches 
single institution between the parent organization and its 
branches, they therefore are left determined according the 
rules and principles the common law. Under that law the relation 
between the parent corporation and its branches would ordinarily 
that principal and agent, and the relation between the several 
branches would the usual relation between agents the same 
principal. But obvious that the nature the business prevents 
the application the common law agency its full strength and 
extent such institutions banking and trust companies, and that 
for some purposes, least, branches such agencies must taken 
having existence and identity separate and distinct from 
that the parent organization. 

The term “branch,” when applied such institutions, naturally 
implies the existence organization sufficiently complete trans- 
act such business ordinarily done bank, such discounting 
negotiable paper and receiving deposits and paying them out 
demand. And, while all its branches are parts single organization, 
nevertheless dealing with third persons they may properly 
regarded far separate and distinct that respect such trans- 
actions discounting commercial paper, and receiving and paying 
out deposits, when earmarked identify them local some 
specific, ascertained, and named branch, such branch will for the pur- 
poses that transaction regarded separate and complete 
entity. Any other rule would not only lead intolerable confusion 
and inconvenience, but would virtually destroy the value the priv- 
ilege which the state has given banking institutions establish 
branches. 

that, while the relation between the appellee and its branches 
may for many purposes that principal and agent, the trend 
authority both here and England has been hold that for such 
transactions that involved this case they are regarded 
distinct and complete entities. Clode Bayley, 51; 
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Rex Lovitt (1912) (Eng.) 212; Bank Toronto Pickering 
(1919) Ont. Wkly. Notes 161; Bank Old Dominion McVeigh, 
Grat. (Va.) 457; McVeigh Bank, Grat. (Va.) 785; McNeil 
Wyatt, Hump. (Tenn.) 125. And, although not directly appli- 
cable the facts this case, chapter 454, Acts 1929, Code, art. 11, 
83-99, which declares that for the purpose the Bank Collection 
Code the term “bank” shall include branch office bank, tends 
strengthen that conclusion. follows from what has been said 
that upon the facts and for the purposes this case the South 
Dorchester Bank treated complete entity separate and 
distinct from the Eastern Shore Trust Company, and that the 
demurrer the fifth count was properly overruled. 


Liability Bank Paying Drafts Forged 


Indorsements 


drawee bank, which pays check draft bearing 
forged indorsement, will liable the depositor, least 
the absence negligence the depositor’s part. 

There are cases which person impersonates someone 
else and result the fraud, obtains check payable 
the order the impersonated party. The swindler then in- 
dorses the payee’s name the check and collects the proceeds. 
cases this kind held that the drawee bank not liable. 
The indorsement not regarded forgery, the courts hold- 
ing that the drawer intended the check indorsed the 
very party whom delivered it. 

Frauds this kind are sometimes carried out mail. 
New York distinction drawn between cases where the 
check draft delivered the impersonator person and 
cases where the instrument sent him mail, being held 
the latter class cases that the indorsement the imper- 
sonator has the effect forged indorsement and that the 
drawee bank therefore liable the depositor. such case, 
according the New York courts, the drawer the check 
draft intends payment made the person with whom 
thinks dealing and not the impersonator. 

recent decision involving situation this kind 


582 THE BANKING LAW JOURNAL 


American Surety Company Trust Company. The 
opinion the New York Appellate Division this case will 
found full among the banking decisions this issue. 

this case appeared that the Farmers and Mechanics 
Savings Bank Lockport, New York, had two savings 
accounts the name Lukass Szmytki. From the identifica- 
tion cards file the bank was difficult tell whether the 
last two letters the first name were “ss” “sz” and the 
identification card for the more recently opened account 
spelled the last name made deposits reg- 
ularly every month oftener one the other these 
accounts over period ten years, never withdrawing any 
money all that time. 

June 1925, Szymtki made deposit $150. 
June the Lockport bank received letter from Wyandotte, 
Michigan, dated June and signed Lukas Szmytki, the writer, 
turned out later, being impostor, who had stolen the 
pass books. this signature attempt was made imitate 
the “ss” effect the end the depositor’s signatures 
they appeared the identification cards. 

The writer the letter enclosed the two pass books and 
check against each account and the letter contained request 
that bank drafts sent address Wyandotte. 

The cashier and bookkeeper the Lockport bank com- 
pared the signature the letter and the signatures the 
checks with the signatures the identification cards. 'Two 
drafts, one for $5,360.66 and one for $3,500, where drawn and 
forwarded “Mr. Lukas Szmytki, Wyandotte, Michigan.” 
The person who had stolen the pass books received the checks, 
deposited them the Wyandotte Savings Bank, which 
they were sent the Detroit Savings Bank. The latter for- 
warded them the American Exchange Pacific National 
Bank and this bank sent them the Empire Trust Company, 
the drawee. The proceeds the drafts eventually reached the 
Wyandotte bank and were drawn out the swindler, who 
immediately absconded. 

Some time later the Lockport bank discovered the fraud 
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and made good the amount his loss Szmytki. The plain- 
tiff, American Surety Company, re-imbursed the Lockport 
bank and brought this action against the Empire Trust Com- 
pany, which brought defendants the other banks through 
whose hands the checks had passed. 

accordance with the rules referred above, was held 
that the Empire Trust Company, having paid the drafts 
forged indorsements, was liable the Lockport bank; that 
say, would have been liable had other questions been 
involved. There was, however, question whether 
not the Lockport bank had been guilty negligence paying 
the checks, under the circumstances appearing the case, 
estop from holding the trust company responsible. 

the trial court the complaint was dismissed the motion 
the defendants. The Appellate Division holds that this was 
error. The question whether the Lockport bank had had 
not been guilty negligence the circumstances should have 
been left the jury for decision. judgment favor 
the defendants was, accordingly, reversed and the matter was 
sent back for new trial. 


New York’s New Law Regulating the Estates 
Decedents 


Many important changes will effected the statutory 
revision the Decedents’ Estate Law New York, which 
goes into effect September, 1930. The new law does away 
with many established rules, relating decedents’ estates, 
which, the course time, have become obsolete and long 
ago outwore their usefulness. 

The changes the law are the utmost importance and 
interest the trust officers New York banks and trust com- 
panies; and they should likewise interest trust officials 
other states for the reason that, all probability, the lead 
taken New York the revision its probate laws will, 
some not distant future time, followed other states. 
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The following summary the more outstanding and 
drastic changes made the new law has been issued the 
Association Bar City New York: 


before September, 1930, radical changes the laws 
inheritance and laws relating inheritance taxation will become effec- 
tive the State New York. summary thereof might con- 
venience the members this association. peculiarly fitting 
that attention should called this, because the initiating force 
behind the movement originated address delivered Honorable 
James Foley, Surrogate New York County, before his fellow 
members this association under the auspices its committee 
lectures April, 1926. 

the legislative session 1927 act was passed authorizing 
the creation commission investigate the subject and, report 
its recommendations. John Godfrey Saxe, Henry Chittick and 
Cornelius McDougald were members the commission. Dean 
Carlos Alden, Professor Wills and Real Property Buffalo Law 
School, became counsel. Mr. Richard Cummins, Chief Clerk the 
New York Surrogate’s Court, was chosen assistant counsel. 

The commission filed report with the Legislature 1929, and 
the proposed legislation annexed that report was passed the 
Legislature and was approved Governor Franklin Roosevelt. 
This legislation now chapter 229 the Laws 1929. takes 
effect September 1930. second supplemental report was filed 
the commission with the Legislature 1930. This report had 
proposed legislation also annexed which was subsequently passed 
the Legislature and was approved Governor Roosevelt April 
23, 1930. These changes also take effect September 1930. The 
latter legislation, however, merely clarified certain sections chapter 
229 the Laws 1929, and upon its approval became chapter 174 
the Laws 1930. 

The outstanding changes made the revision the Law 
Estates New York follow: 

The new legislation does away with the ancient and outworn 
differences the descent real property and the distribution 
personalty. 

Under the new law real property and personalty pass the same 
and like proportions. other words, both classes prop- 
erty are treated alike and the distribution both classes property 
confined the new statute the nearer and more dependent relatives. 
Under the new statute distribution (sec. 83, Decedent Estate Law) 
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the real and personal property intestate are distributed 
follows 

(1) the decedent have issue, the surviving spouse takes one- 
third the undevised real and distributable personal property. The 
issue take the other two-thirds. 

(2) there are descendants but parent parents, the 
surviving spouse takes $5,000 and one-half the residue. The 
parents take the other one-half. 

(3) there descendant and parent surviving, but 
brother, sister, nephew niece survives, the surviving spouse takes 
$10,000 and half the residue the property. The brothers and 
sisters and their descendants take the other half per stirpes. 

(4) none the relatives above named survive, then the surviv- 
ing widower widow takes the whole. 

The new statute distribution representation brothers 
and sisters and their descendants. This limitation applies both real 
and personal property. 

(5) there surviving spouse and children and 
parent, then the whole estate, both real and personal, distributed 
the next kin the personal property formerly: was. 


The right curtesy the surviving husband abolished 
absolutely. Dower has been abolished all property acquired 
the husband during coverture after September 1930. lieu 
dower and curtesy the surviving spouse given the absolute share 
the real and personal property set forth above title this 
pamphlet. addition surviving wife also given lieu dower 
the right elect take against the provisions her husband’s will 
executed after September 1930, pursuant new section 
the Decedent Estate Law. 


The new law also gives the surviving spouse right elect 
take against the provisions unjust will. case, however, 
may the surviving spouse elect take more than one-half the 
estate. Neither may the surviving spouse elect take against will 
where the testator has cither given him her outright trust 
his her intestate share. The right election also lost: 

(1) Where the surviving wife (or husband) has waived her “right 
election,” has failed make claim within the six months period 
after death fixed the statute. 

(2) Where the survivor (if the wife), has been divorced has 
deserted her husband, where (if the husband) has been divorced 
has deserted failed support his wife. 

(3) Where the decedent will sets trust fund for the wife 
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(or husband), the principal which equals exceeds the distributive 
share which she (or he) would entitled through intestacy. If, 
however, the principal the trust fund less than the amount 
her intestate share, she may keep the trust income provided the will 
and also take the balance, the full amount her intestate share. 
the trust fund set the will only $2,500 under, she 
permitted take all outright, the theory that the income from 
such small trust fund practically benefit her. 
IV. 

The authority the legal representative, whether 
executor administrator over the realty his decedent, extended 
new sections and 123 the Decedent Estate Law. executor 
trustee given statutory power sale over real estate well 
the power mortgage and lease the same, but all instances 
these powers may exercised only with the approval the surrogate. 
This power not given, however, where has been prohibited the 
testator his will where the property specifically devised 
any one person corporation. new law also gives the power 
administrator take possession the real property 
intestate, manage the same and collect the rents. may also 
sell the real estate, with the approval the surrogate. 
however, applications for letters administration the penalty 
the bond the administrator will increased the estimated gross 
rents for eighteen months the real property which the intestate 
died possessed. The power sell, mortgage lease maintained 
before with respect all real property where the exercise such 
power necessary for the payment administration expenses, 
funeral expenses, debts transfer estate tax, pursuant the 
provisions article the Surrogate’s Court Act. 


The new statute amends section the Personal Property Law. 
This section amended defines lives being, minority being, 
include child, begotten before the creation the estate but born 
thereafter, determining the absolute power alienation real 
property has been suspended for more than two lives “in being” 
the creation the estate. The rule the suspension the power 
alienation personal property made conform with the present 
rule obtaining real property. The valid term suspension 
made each case two lives being and minority being. 


the amendment section the Decedent Estate Law the 
existing inhibition, against disposition will one leaving spouse, 
descendant parent surviving, more than one-half such one’s 
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estate charity, continued; but there are added the statute 
provisions that one but such spouse, descendant parent may 
contest testamentary disposition being excess half the 
estate. The amended section also provides that when payment 
charity postponed, allowance made for such postpone- 
ment, for any interest gains accruing after the death the 
testator. 


conjunction with the Department and Finance, the 
Commission also submitted the Legislature this year three bills 
affecting inheritance taxation. These three bills were passed and were 
approved Governor Roosevelt April 23, 1930. They are now 
chapters 709, 710 and 711 the Laws 1930, and take effect 
September 1930. 

Chapter 710 the laws 1930 abolishes the present double 
system taxation estates New York. The present Transfer 
Tax Law repealed, and under the provisions this law there will 
one uniform system taxation based upon estate tax. Larger 
exemptions are granted than under the former law. estate will 
taxable under the new Estate Tax Law where does not exceed the 
sum $5,000. exemption $20,000 allowed surviving 
husband wife, and $5,000 allowed exemption for each lineal 
ancestor descendant, adopted child, stepchild lineal descendant 
adopted child stepchild, brother sister, wife widow 
son, husband widower daughtér, any child whom 
the decedent for not less than ten years stood mutually acknowl- 
edged relation parent. charitable, educational and 
other exempt corporations societies now defined the Tax Law 
are likewise exempt, but the present method appeal the executor 
the state the surrogate from erroneous assessment con- 
tinued. The present system temporary deposit secure tax 
contingent interest abolished. 

Chapter 711 the Laws 1930 provides for the compromise 
composition between the executor other representative the 
estate and the State Tax Commission, with the approval the 
attorney-general the tax contingent interest (either the 
life estate remainder). When the composition approved and 
the tax paid the securities cash now deposit with the State Tax 
Commission, amounting approximately $40,000,000, will returned 
the executors. will not necessary await the termination 
the trust order make these adjustments. Chapter 711 the 
Laws 1930 applies the estate any, decedent regardless the 
time his death where securities cash remain deposit with the 
state September 1930. 


q 
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Chapter 709 the Laws 1930 creates new section the 
Decedent Estate Law known section 124. provides for 
the first time this state statutory method equitably apportion- 
ing the estate tax (both federal and state) against the respective 
benefits derived the various persons interested the estate. This 
law will prevent the falling the total burden taxation upon the 
residuary legatees who are under most wills the widow and children 
nearer and more dependent relatives. the donee 
gift taking effect death will compelled bear his fair share 
the tax upon the amount the property which derived rather 
than put this burden the residuary legatees, where now rests. 


XII. 


chapter the Laws 1930 the life the commission was 
extended until March 1931. Other recommendations which the 
members the commission feel should considered carefully and 
embodied the next report filed are the following: 

(1) The capacity wife release directly her husband her 
right inchoate dower. 

(2) The vesting title real estate administrator. The 
advantages such change are considered the original report 
the commission. 

(3) The survival actions for personal injuries caused negli- 
gence, and for damages for causing death, against the estates 
deceased persons responsible- therefor. 

(4) amendment section the Decedent Estate Law 
(which requires the will signed the end) providing that 
the presence dispositive other testamentary words directions, 
the appointment executor trustee after the signature, shall 
not invalidate that which precedes the signatures. 

(5) The expedition the administration estates 
expedition the payment legatees distributees their shares 
the estate within period shorter than one year after the issuance 
letters. The suggestion has also been made shorten the period 
from the present term one year six months, within which 
accounting can compelled, where there publication notice 
claims creditors. 

(6) statutory provision include action for death 
damages under section 134 the Decedent Estate Law the expenses 
the last illness, including the reasonable value hospital expenses 
and physicians’ services. 

(7) amendment section 114 the Domestic Relations Law 
that the absence natural children one adopted child may inherit 


from another adopted child the same foster parent parents. 


7 
7 
q 
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The new legislation has met with almost unanimous approval 
the Bench and the Bar. its most important aspects recognizes 
the decreased importance real estate and the greater importance 
personal property modern life; provides for the passing both 
kinds property the same classes beneficiaries case 
intestacy; abolishes the outworn rights dower and curtesy; 
prevents unjust testator from leaving his wife increases 
the authority and power the representative decedent over his 
real estate and works many other changes more keeping with the 
economic and social progress the day than was the old system 
vogue this state for the past century. The commission worked 
tirelessly preparing its reports and legislation. held hearings 
throughout the entire state, and obtained these sessions the 
reactions both the urban and rural communities. The continuance 
the life the commission will enable it, should the occasion arise, 
correct any defect brought its attention and supplement 
appropriate legislation next year any omissions what should have 
been included its program. 

Explanatory notes were prepared the Commission each new 
amended section the law. These notes should valuable 


assistance practicing attorneys. 
The foregoing summarizes the most important improvements that 
have thus been made the inheritance laws New York State. 
preparing this statement have been advised Mr. Richard 
Cummins, assistant counsel the commission. 
Secretary, Association Bar City New York. 


Statute Protecting Collecting Bank Where 
Drawee Fails 


The state Louisiana enacted statute 1926 known 
Laws 1926, No. 86, page 125, relating the liability 
collecting bank for the fault negligence its correspondent 
banks, which reads follows: 


That State National bank, located this State, which shall 
receive for collection deposit negotiable non-negotiable paper 
securities, payable elsewhere than the place its domicile and 
forwarded for collection, shall ever liable for any loss resulting 
from fault negligence any bank, State National other 
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person, acting fiduciary capacity, through whose hands such 
paper securities may pass while transit. 


This statute applied the Court Appeal Louisi- 
ana, the recent case Joffrion-Woods, Inc., St. James 
Bank and Trust Company, 127 So. Rep. 28. 

The facts this case show that the plaintiff deposited 
check the defendant bank. The defendant forwarded the 
check correspondent bank which was forwarded 
the drawee. The latter issued draft payment the check 
but failed before the draft was paid. 

was held that the above-quoted statute applied this 
case and that, under its provisions, the defendant bank was not 
liable its depositor. the opinion the court said: 


Able counsel for plaintiff, argument and brief, devote much 
time and space discussion the difference between check 
accepted for collection and one accepted for deposit, far the 
relation the accepting bank concerned; being insisted that, 
when check accepted for deposit, unlike the situation where 
accepted for collection, the ownership the check passes the bank, 
and the relation debtor and creditor established between the bank 
and the payee. Henefin Bank, 116 Neb. 331, 217 91, 
Ct. 554, Ed. 1051; Martin Hibernia Bank, 127 La. 302, 
So. 572. 

Without discussing this proposition law, observe that the 
act 1926 exempts banks from liability upon checks, whether 
accepted “for collection deposit,” under the circumstances obtaining 
this case. Counsel say that this act has not been skillfully drawn, 
and that-it could not mean what appears say. argued that 
the act should have provided that “loss resulting from the fault 
negligence any bank,” etc., should prevent the initial bank from 
recovering the amount back from the depositor, but the fact remains 
that the act does not provide, and must deal with is. 
Since terms applicable, controlling. evidently, was 
the view the trial judge, who, after hearing the case its merits, 
rendered judgment favor defendant, and believe his conclusion 
was correct. 


opinion the Court Appeal this case, written 
the occasion earlier appeal, was published the Sep- 
tember, 1929, issue the Banking Law Journal page 686. 


Banking Decisions 


this department ‘are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


LIABILITY BANK PAYING DRAFTS 
FORGED INDORSEMENTS 


American Surety Company Empire Trust Company, New York 
Supreme Court, Appellate Division, 240 Supp. 164 


thief stole two savings bank pass books, forged the deposi- 
tor’s signature checks and forwarded them mail with the 
pass books the savings bank, with request for remittance 
the form bank drafts. The savings bank drew drafts 
trust company payable the order the depositor and forwarded 
them the address given. The thief received the drafts, forged 
the payee’s indorsements and cashed them. was held that, the 
drafts having been paid forged indorsements, the trust com- 
pany was liable the savings bank. 

However question the negligence the savings bank 
making the payment arose. The facts this and the 
eourt’s holding will found article, referring this deci- 
sion, the front part this issue. 


Appeal from Supreme Court, Niagara County. 

Action the American Surety Company New York against 
the Empire Trust Company, which other defendants were joined, 
ineluding the Wyandotte Savings Bank. From the judgment, plain- 
tiff appeals, and defendants, except last named defendant, cross- 
appeal. 

Reversed, and new trial ordered. 

Stanley Gidley, Buffalo (Ray Stanley, Buffalo, 
counsel), for appellant American Surety Co. New York. 

Stuart MeNamara, New York City (A. Bruce Hopkins, 
Lockport, counsel), for Appellant Empire Trust Co. 

Cardozo Nathan, New York City (Franklin Brown, 
Buffalo, counsel), for appellant American Na- 
tional Bank. 

NOTE For similar decisions see Banking Law Journal Digest (Third 


Edition) 454. 
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Kenefick, Cooke, Mitchell Bass, Buffalo (Fritz Fernow, 
Buffalo, counsel), for appellant Detroit Savings Bank, and re- 
spondent Wyandotte Savings Bank. 


CROSBY, J.—The Farmers’ Savings Bank the 
Lockport, Y., hereinafter the Lockport bank, had 
depositor named Lukas Szmytki who had two interest accounts, 
each passbook. the time the transactions that 
are the basis for this action, the older account had been running for 
about ten years, the other about two years. each account the 
bank the name ‘‘Szmytki.’’ the identification card 
which the depositor filed with the bank the time starting the 
first account spelled his name ‘‘Szmytki,’’ but the identification 
eard which filed with the bank when opened his second account 
the depositor spelled his name ‘‘Szmydki.’’ each wrote 
was consistent saver, making deposits regularly every month 
oftener, and never withdrawing penny all the years the accounts 
were running, excepting that, when the first reached 
balance something over $6,000, the depositor withdrew enough 
reduce that account exactly $5,000, and started the second account 
with the exact amount the withdrawal from the old one. Szmytki 

made deposit $150 June 1925, and the was entered 

the bank the younger the two passbooks. 

June 5th the Lockport bank received letter from Wyandotte, 
Mich., dated June 3rd, signed ‘‘Lukas (without any attempt 
imitate the ‘‘ss’’ ‘‘sz’’ effect the end the depositor’s signa- 
ture), and worded follows: 


Mich. June 3-25 
and Savings Bank Lockport 

Sir Please find enclosed pass books #49687 and 38448 with 
cheques #38448 closing account and 49687 for thirty five hundred 
please send bank drafts same following adres 102 St. John 
St. Wyandotte Mich. with returning passbook me, and oblige 
Truly Lukas Szmytki’’ 


The cashier and bookkeeper the Lockport bank compared the 
signature the above letter and the signatures upon the two checks 
the letter with Szmytki’s signatures his identification 
eards, and, without further inquiry, made out two drafts upon the 
defendant Empire Trust Company, one for $5,360.66, closing the 
older account, and one for $3,500, which left $290.30 the younger 
account. The bank retained the pass book representing the account 
that was thus closed, and inclosed the other pass book, written 
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date, with the two New York drafts, and mailed them Lukas 
Szmytki, Wyandotte, together with letter follows: 


1925. 


Lukas Szmytki, Wyandotte, Mich. 
Sir:—As requested your letter June enclose 
herewith the following drafts payable your order— 
Draft #658 $5,360.66 
Draft 661 3,500.00 
also enclose pass book #49687, which written date. 
truly 


The two checks that were sent the Lockport bank from Wyan- 
dotte, inclosed with the letter asking for the drafts, were both drawn 
upon printed forms with the words ‘‘Farmers Savings 
Bank, Lockport Y.,’’ printed thereon. filling the blanks 
the checks, the date the $3,500 check ‘‘June The date 
the larger check ‘‘June and the figures the latter 
call for $6,360.66, while the words for $5,360.66. Before 
issuing the drafts, the the Lockport Bank changed the 
figures correspond with the words. 

that man named Czuj stole Szmytki’s pass books, 
took them Wyandotte, wrote the letter from there, forged the 
and secured the drafts. indorsed the name Szmytki 
upon the two drafts, deposited the amount thereof with defendant 
Wyandotte Savings Bank the name Lukas Szmytki, later drew 
out the money, and absconded. The Wyandotte Bank indorsed the 
drafts and started them through the usual banking channels. The 
drafts passed, turn, through the defendant Detroit Savings Bank 
and defendant the American Exchange-Pacific National Bank before 
reaching the drawee, the defendant Empire Trust Company. 
bank through which the drafts passed indorsed the same, thereby 
guaranteeing all former indorsements. 

The fraud was not discovered until after the drafts had reached 
the Lockport bank which issued them. Ultimately the Lockport bank 
discovered the fraud, and restored Szmytki the money that had 
been against his accounts; the plaintiff reimbursed the Lock- 
port bank pursuant insurance policy, and the plaintiff brought 
the action against defendant Empire Trust Company upon its in- 
dorsement. That. defendant, motion, brought American 
National Bank upon its indorsement. The latter 
defendant brought defendant Detroit Savings Bank, and the De- 
troit Savings Bank brought the Wyandotte Savings Bank. Since 
each defendant. bank has recourse against prior indorsers, and since 
the Wyandotte Bank was the first indorse after the indorsement 
Czuj, this case resolves itself into question whether the loss shall 
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fall upon the Wyandotte Savings Bank upon the plaintiff which 
insured the Lockport bank against losses due forgery. 

The Wyandotte Savings Bank, well all the other defendants, 
rely upon two defenses. The first that the defendants did not 
cash the drafts upon forged indorsements. They claim that the in- 
dorsements were not forged Czuj, for the reason that the Lockport 
bank intended the drafts payable the identical person who 
ordered them and cashed them, namely, Czuj, even though deceived 
into believing was the depositor Szmytki. That argument finds 
its best support, far the authorities this state are concerned, 
Hartford Greenwich Bank City New York, 157 App. Div. 
448, 142 387 (affirmed opinion below 215 726, 
109 1077). that case was later said: ‘‘The Hartford 
Case, however, border line and should not extended 
beyond the facts See United Cigar Stores Co. American 
Raw Silk Co., 194 App. Div. 217, 219, 171 480, 482 (affirmed 
without opinion 229 532, 129 904). And Strang 
Westchester County Nat. Bank, 235 68, page 72, 138 
739, 741, Judge Cardozo speaks the Hartford Case ‘‘a 
ease which later opinions have said not extended.’’ 

Without going length into the authorities which deal with the 
subject the intent the drawer, bearing upon the risk assumed 
the paying bank, are disposed hold matter law, 
this case, that the Lockport bank intended its drafts paid its 
depositor Lukas Szmytki, not Czuj, and that the Wyandotte Bank 
paid the drafts upon forged endorsements. That the effect the 
holding Palm Watt, Hun, 317 and Mercantile Nat. Bank 
City New York Silverman, 148 App. Div. 132 1017, 
hereinafter cited. See, also, Gutfreund East River Nat. Bank, 
251 58, 167 171. Upon the undisputed facts this 
any other holding would violence any common sense defi- 
nition the word The word ‘‘intent’’ means purpose, aim, 
design. And if, sense, the Lockport bank intended deal 
with Czuj, masquerading Szmytki, that intent was subsidiary 
its real intent not party crime but pay its depositor’s 
money that depositor. 

think that the rule liability paying bank the 
one laid down Shipman Bank the State New York, 126 
St. Rep. 821: ‘‘Payments made upon forged indorsements are 
the peril the bank, unless can claim protection upon some prin- 
estoppel [by reason of] some negligence chargeable 
the cases. And page 328 126 Y., 
371, 373, 791, Am. St. Rep. 821, find this lan- 


. 
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guage: ‘‘The drawer not presumed know, and fact seldom 
does the signature the payee. The bank must, own 
peril, determine that question. has the opportunity, requiring 
identification when the check presented, responsible guaranty 
from the party presenting it, ascertaining whether the indorsement 
genuine 

See, also, Weisser’s Adm’rs Denison, 68, Am. 
731; Welsh German American Bank, 424, Am. 
Rep. 175; Bank British North America Merchants’ Nat. Bank, 
106; Citizens’ Nat. Bank Davenport Importers’ 
Traders’ Bank New York, 119 195, 540; Palm 
Watt, Hun, 317; Mercantile Nat. Bank City New York 
Silverman, 148 App. Div. 1017 (affirmed opinion 
below 210 567, 104 Gallo Brooklyn Sav. Bank, 

the second defense made defendants there more merit. 
The substance that defense contained these arguments: The 
Lockport bank had before the genuine signatures Szmytki for 
use comparison. Those signatures had the peculiar ‘‘sz’’ 
the end the first name, which are entirely lacking the signatures 
the forged checks upon which the drafts were issued. The Lock- 
port bank was paying nearly $9,000 out account that had never 
suffered withdrawal ten years, and some party writing from 
the state Michigan, and dating his letter within two days the last 
deposit. The defendant was day laborer living and working 
Lockport for years, had made deposits small amounts every month 
oftener for ten years, and had never written his own deposit slips 
all that time. Furthermore, one the forged checks was dated 
three years back. Both checks were signed ‘‘Szmytki,’’ although the 
depositor’s last signature filed with the bank was spelled ‘‘Szmydki.’’ 

Other arguments are made effort show degree care- 
lessness the part the Lockport bank that should estop it, its 
assignees, from insisting upon the strict rule liability, resting upon 
paying banks, pay upon proper indorsements. The Lockport bank 
not only placed the drafts Czuj’s hands and his disposal, but re- 
turned Szmytki’s pass book him, and gave him letter written 
its officer, all which were useful the hands Czuj for 
out his fraud. 

these arguments the trial court was persuaded grant the 
motion defendants for dismissal the complaint the conclu- 
sion the evidence. This was error. are the opinion that 
for the jury say whether not plaintiff’s assignor was estopped, 
its conduct, under all the facts and circumstances the case, from 
holding the paying banks the usual rule liability for paying 


| 
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upon indorsement that Shipman Bank the 
State New York, supra; Gutfreund East River Nat. Bank, 
251 58, 167 171; National Surety Co. Manhattan Co., 
252 247, 169 372. that reason, the judgment 
should reversed the law, and new trial ordered, with costs 
the appellants abide the event. 

Judgment reversed the law and facts, and new trial granted, 
with costs appellants abide event. Certain findings fact dis- 
approved and reversed. All concur. 


BANK 


LIABLE REFUSING 
CHECKS 


HONOR 


Few First National Bank, Court Appeals Georgia, 151 
Rep. 546 


Where bank receives draft deposit with the implied 
understanding that will pay certain checks drawn the de- 
positor the draft and outstanding, will held liable dam- 
ages refuses honor one more the checks. 

this case the plaintiff, being informed the defendant 
bank that held certain checks drawn him against his deposit, 
which were not being paid because the insufficiency the 
deposit, drew draft another person and placed the eredit 
his account. The amount the draft increased the deposit 
amount sufficient meet all the checks. The bank 
the draft without objection comment and actually 
paid some the checks which had been holding. was held 


that the bank was liable for damages for refusing honor one 
the checks. 


Action Few against the First National Bank Madison. 
Judgment for defendant, and plaintiff brings error. Reversed. 
Few, Madison, for plaintiff error. 


Lambert and Williford, both Madison, for defendant 
error. 


BELL, J.—1. Where check properly indorsed presented for 
payment the bank which drawn, and the drawer has the 
time sufficient funds deposit with the bank meet the check and 
has given instructions the contrary, refusal the bank 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 1025. 
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pay the check will constitute actionable wrong against the drawer 
for which the drawer may recover damages. Atlanta National Bank 
Davis, Ga. 334 (1, 2), 190, Am. St. Rep. 139; Hilton 
224, Ann. Cas. 987; Stevens Little-Cleckler Construction Co., 
Ga. App. 483, 486, 597. 


‘‘The rule that the title money placed bank general 
deposit passes immediately the bank, and the relation debtor 
and thereby created between the bank and the depositor, 
and the the banker substituted for the money, applies 
also checks drafts, where they are received deposit 
treated cash, and this the intention both parties.’’ First 
National Bank Ga. App. 319 (1), 149. 


Where customer goes the office bank and inquires 
the status his account, and informed the assistant cashier, 
who charge the business receiving deposits and paying 
checks, that certain specified checks had been presented for payment 
and were then the possession the bank for that purpose 
amount excess the customer’s balance, and the customer upon 
receiving this information inquires further the amount necessary 
the deficiency, and, receiving information also this 
matter, draws draft upon third person residing elsewhere, and 
enters memorandum thereof credit item the usual deposit 
ticket, which with his then existing balance sufficient cover the 
checks named, and such draft and deposit ticket are physically re- 
ceived the bank through its assistant cashier without objection 
comment, and the bank thereafter actually pays some checks against 
the deposit thus indicated, these will authorize the in- 
ference that was the intention the parties that, for the purpose 
paying the checks specifically mentioned, the customer was 
treated having added his general deposit the amount such 
draft, and that the resulting balance would subject the payment 
such checks; and this true although the deposit ticket contains 
recital indicating that such draft would accepted the bank 
agent for the customer and for collection only, the facts warranting 
the inference that the bank had advanced the customer the amount 
the draft upon the faith its ultimate collection. Fourth National 
Bank Mayer, Ga. 108 (3), 891; Bailie Augusta 
Savings Bank, Ga. 277 (1), 717, Am. St. Rep. 74; 
National Bank Webb City Everett, Ga. 372, 660; 
Alexander, Smith Co. First National Bank, 140 Ga. 266 (2), 
1071; Spooner Bank Donalsonville, 144 Ga. 745 (2), 
1062. 
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Where the bank pay one the checks specifically 
mentioned, when the customer’s account the condition stated, 
above, such refusal wrongful, and the customer may recover dam- 
ages therefor. such case the fact that the bank may have had 
the right debit the customer’s account with the amount the draft 
its nonpayment would not affect the right the customer 
against the deposit represented thereby before the making 
any such debit charge. appears, however, the present case, 
that the draft was actually paid due course. Morse Banks 
Banking (6th Ed.) pp. 1225-1228. 

The statement the assistant cashier, response such in- 
quiry the customer, the effect that described checks had been 
presented for payment, without the mention others made 
claimed, amounted admission the bank that other checks 
had been presented for payment that time, and, suit the 
customer against the bank for the wrongful refusal pay one 
the checks specified, testimony the assistant cashier that other checks 
‘had been presented would not conclusively rebut the inference 
drawn from such admission, where his testimony was contradicted 
the testimony the customer other relevant and material 
matters. Chero-Cola Co. Southern Express Co., Ga. App. 656 
(3), 116 325; Haas Howell Godby, Ga. App. 218 
223, 125 897. 

Where customer deposits money with instruction pay speci- 
fied checks obligations, the duty the bank apply th? 
deposit such purpose far will go, and such instruction, 
given the time making and accepting such deposit, may include 
previously existing balance, where that time other checks 
have not been presented for payment out such balance. Southern 
Exchange Bank Pope, 152 Ga. 162 (2), 165, 108 551; Morse 
Banks Banking vol. (6th Ed.) 991; vol. 536. 

The fact that during the course day’s business checks 
the customer have been presented such amount would more 
than exhaust his deposit will not excuse the failure pay particu- 
lar check, the deposit was sufficient pay the time its 
presentation. The bank not relieved because may have applied 
the fund the payment other checks, presented later hour. 
Morse Banks Banking, 991. 

Under conflicting evidence the material issues the case, 
the jury could have found that the defendant bank had wrongfully 
refused pay the customer’s check, alleged the petition, and 
was therefore error direct verdict favor the defendant. 

Judgment reversed. 
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BANK LIABLE PAYING CONDITIONAL 
CHECK 


Irving Trust Co. Leff, Court Appeals New York, 171 
Rep. 569 


Where check, containing statement that ‘‘void unless 
and until’’ title certain premises taken the payee, stolen 
from the drawer the payee and paid the drawee bank, 
bank will liable the drawer for the amount. 

Such check nonnegotiable and the rule that, when nego- 
tiable instrument the hands holder due course, 
valid delivery will conclusively presumed, does not apply. 
this had been negotiable the bank would not have been liable. 

Note. This reverses the decision the Appellate Division 
the New York Supreme Court, which was published the May 
issue the Banking Law Journal page 408. 


Appeal from Supreme Court, Appellate Division, First Depart- 
ment. 

Action the Irving Trust Company against Joseph Leff. From 
judgment the Appellate Division, First Department (227 App. 
Div. 283, 237 577), reversing judgment the Special 
Term, denying motion for summary judgment the pleadings, and 
granting motion, defendant appeals. 
the Appellate Division reversed, and motion for 
summary judgment for plaintiff granted, and order Special Term 
affirmed part. 

Cutler, New York City, for appellant. 

William Onderdonk and Paul Mead, both New York City, 
for respondent. 


POUND, J.—The Appellate Division, reversing the Special Term, 
granted plaintiff’s motion strike out the counterclaim set 
answer and for summary judgment the pleadings. The only ques- 
tion presented this appeal the sufficiency law the 
defendant’s counterclaim. 

The complaint states cause action for balance $4,933, 
with interest thereon from March 18, 1929, due promissory note 
made defendant for $10,000 payable himself and indorsed 
plaintiff. 

The answer denies that part the note has been paid except 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 771. 
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$5,067, but appears that the amount due the note correctly 
set forth the complaint. further alleges way counter- 
claim that all the times thereinafter mentioned defendant was 
depositor the plaintiff’s bank and had checking account with it; 
that about March 10, 1928, the defendant delivered one 
Bragin so-called check the sum $1,000, drawn plaintiff, 
and having its face the following words: ‘‘Void unless and until 
title premises 502-14 Liberty Street, Camden, New Jersey, taken 
Joe Leff’’ (the defendant); that about March 16, 1928, 
Bragin surrendered this check defendant’s attorney, and received 
exchange therefor defendant’s unconditional check for $1,000, 
drawn plaintiff’s bank which check was paid Bragin plaintiff; 
that Bragin stole the surrendered conditional check from the posses- 
sion defendant’s attorney, and the plaintiff thereafter cashed the 
same without making any inquiry the defendant whether the 
conditions the face the check had been met, wherefore defendant 
demands judgment for $1,000 against piaintiff. The counterclaim 
arises out alleged breach contract between the bank and its 
depositor pay the depositor’s account only upon the actual 
direction the depositor. ‘‘The relation existing between bank 
and depositor being that debtor and the bank can 
justify payment the depositor’s account only upon the actual 
direction the depositor.’’ Critten Chemical Nat. Bank, 171 

Affidavits were read support the motion for summary judg- 
ment and opposition thereto. The plaintiff bank was not shown 
chargeable with actual knowledge the transaction between 
defendant and Bragin. The defendant proceeded the theory that 
the bank should not have paid the check Bragin without inquiring 
him whether title premises 502-14 Liberty street had been 
taken defendant, and that, such inquiry had been made, al- 
though the bank would have learned that title had been taken, 
would also have learned that the check had been surrendered 
Bragin defendant, and was longer valid obligation the 
defendant. 

check, strictly speaking, negotiable instrument, e., bill 
exchange drawn bank payable demand (Negotiable Instru- 
ments Law [Consol. Laws, 38] 321), and misnomer 
speak nonnegotiable check. This order the bank was non- 
negotiable instrument, which will for convenience continue 
refer check. did not unconditional promise 
order Negotiable Instruments Law, 20, par. The 
bank, course, took the chance paying that the condition ex- 
pressed its face had been performed. might have obtained this 
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knowledge from Bragin from any other available source. duty 
rests bank its depositor when genuine check comes 
inquire whether should paid. The defendant’s signature 
was genuine. The instrument was complete form. The condition 
precedent payment had been fulfilled. defendant’s theory 
breach duty inquiry the fulfillment this condition, 
prevail the check was valid instrument between the 
maker and the bank. 

the pleadings, however, the further question arises 
whether the check when presented the bank for payment was 
valid instrument between the maker and the bank. Although this 
question not argued, considered the opinion the court 
below which disposed under the rule applicable negotiable 
instruments. 

sustain recovery herein, the nonnegotiable check 
must have had valid inception. check has valid inception 
until delivery. Cowing Altman, 435, 441, Am. Rep. 70. 
Delivery means transfer possession, actual constructive, from one 
person another. Negotiable Instruments Law, (§2). Delivery 
sometimes presumed, conclusively subject rebuttal, for the pro- 
tection negotiable paper. Negotiable Instruments Law 35) pro- 
vides: ‘‘Where the [negotiable] instrument the hands holder 
due course, valid delivery thereof all parties prior him 
make them liable him presumed. And 
where the instrument longer the possession party whose 
signature appears thereon, valid and intentional delivery him 
presumed until the contrary proved.’’ 

But this provision peculiar negotiable instruments. the 
case nonnegotiable instruments, the thief has title and can give 
none. cannot obligate party support right. Cf. Sabine 
establish that, when the check was surrendered him exchange 
for his unconditional check, ceased legal order pay money, 
conditional otherwise; and that was nullity when was pre- 
sented the bank for payment. 

and intention are the essential constituents delivery 
which makes the instrument operative according its 
Grannis Stevens, 216 583, 587, 111 263, 265. The 
question is, Did the defendant such act reference the 
check evidenced the intention give effect and operation? Had 
authorized the bank pay the check? valid and intentional 
delivery must appear. Possession and production nonnegotiable 
instrument are not enough against the allegation that valid 
delivery had been made. steal means take away from one 
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lawful possession without the intention keep wrongfully. 
allegation theft puts issue the delivery the check. 
where the law does not protect holders due course, inquiry 
the bank the maker necessary precaution for protection 
against imposition thief. 

The counterclaim states cause action which not put issue 
the pleadings, and which, the absence reply, stands ad- 
mitted. question defendant’s negligence presented the 
record. 

Under the practice permitting partial judgment, the court should 
have granted judgment for $3,933, and interest thereon 
from March 18, 1929, being much plaintiff’s claim defendant’s 
counterclaim does not seek reduce; severed the action the 
counterclaim from the cause action set forth the complaint; 
and denied the motion strike out the counterclaim. Civil Practice 
Act, 476; Civil Practice Rules, rule 114. 

The judgment should reversed, with costs this court and 
the Appellate Division; the motion for summary judgment for plain- 
tiff for $3,933, with interest from March 18, 1929; the order 
Special Term far denies the motion strike out counter- 
affirmed, and plaintiff given twenty days serve reply. 


COMMISSION WHICH EXECUTOR 


ENTITLED 


the matter the petition The Farmers’ Loan Trust Com- 
pany, &c.; Farmers’ Loan Trust Co., al., respondents; 
New York Foundation, appellant, New York Court 
Appeals, 169 Rep. 616 


executor not entitled commission real estate specif- 
devised designated person corporation even though 
the will provides that, for the purpose paying legacies, real 
property shall deemed personal property, where the person- 
alty the estate was sufficient pay all legacies without resorting 
the realty. 


Appeal New York Foundation from much the order 
the Appellate Division, Second Department, affirmed decree 
the Surrogate’s Court which awarded the respondent excutors 


similar decisions see Banking Law Journal Digest (Third 
Edition) 383. 
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commissions upon the appraised value the real property conveyed 
the will the testator. The appeal was taken leave granted 
the Appellate Division. 

George Engelhard, for appellant. 

Otis Bradley, for respondents. 


Where will provides for devise real property 
designated devisee, result which such property never came 
into the hands executor, the executor not entitled commis- 
sions based upon the value thereof, notwithstanding clause the 
will which provided that realty shall deemed personalty, since 
the equitable conversion was for the purpose paying 
legacies, and the personalty the estate was sufficient for that 
purpose without resorting the realty. 


HUBBS, J.—The testator left estate over $2,500,000 
value. his will bequeathed $1,500 care for cemetery plots, 
and then established eight trusts total $255,000, the income 
paid the beneficiaries named during their lives, and upon 
the termination the several trusts the principal paid the 
New York Foundation, the appellant. The entire residuary estate 
was bequeathed the appellant. Three hundred 
thousand five hundred dollars the estate value consisted 
two parcels real property. the fifteenth clause the will 
was provided: ‘‘15th. For the purpose the payment legacies, 
and for the distribution and settlement estate, real estate 
shall deemed personal Upon the accounting before the 
surrogate was that the executors were entitled commissions 
upon the value the real estate. The appellant objected the 
amount said commissions and appealed the Appellate Division, 
where the decree the surrogate was unanimously affirmed, and 
permission granted appeal this court. 

The question here whether the are entitled commis- 
sions upon the value the real property left the testator. The 
will did not convey the executors title the real property 
grant them power sell it. The testator left sufficient personal 
property pay all his debts and legacies, that the necessity 
selling the real property never arose, and the executors never ex- 
the power conferred upon them convert the real property 
into personalty. 


Section 285 the Surrogate’s Court Act reads follows: ‘‘The 
value any real personal property received, distributed 
delivered, shall considered money making computation 
The executors have not ‘‘received, distributed de- 
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livered’’ the real property Title vested the 
appellant operation law without any act the part the 
executors. The will vested them with the implied power sell for 
the purpose paying legacies and the distribution the estate, but 
the personal property was sufficient for all those purposes the 
power was never exercised, and title vested without any action what- 
ever their part. the absence the clause question the 
will, the granting power sell which was never exercised would 
not entitle the executors commissions the value the real 
property (Matter Wanninger, 120 App. Div., 273, aff’d 190 
Y., 527). 

Even though the clause question constituted equitable con- 
version the executors have not ‘‘received, distributed delivered’’ the 
property either real property converted form. They per- 
formed act relation under the authority vested them 
the terms the will, and title the real property never vested 
them (Barber Terry, 224 Y., 334). entitled commissions 
the value the real estate solely reason the clause 
question, and that conceded the argument respondents. The 
Appellate Division sought give the clause the meaning that as- 
sumed would carry out the intent the testator. That court was 
impressed with the idea that the testator knew that his personal prop- 
erty would pay all legacies and debts, and that inserting the will 
the fifteenth clause intended charge the real property with the 
payment commissions the same though were personal property. 
course, had any such purpose mind could have said 
few words are contained the fifteenth clause. any 
event, the intention the testator upon that question does not speak 
the date his death, but from the date the execution the 
will. think fair say that the clause question was inserted 
the will the attorney who drew matter precaution 
facilitate the settlement the estate the event that became neces- 
sary sell any the real property left the testator. seems 
that the holding the Surrogate and the Appellate Division 
prevail view the decision this court Matter 
Barker (230 Y., 364). 

that case the will James Belden provided follows: ‘‘I 
charge payment any balance [legacies] upon real estate and 
direct that distinction made between real and personal property 
the execution this will and the settlement and distribution 
contest arose regard the payment commissions upon 
the value the real property. The Appellate Division (in 186 App. 
Div., 317) held that there was equitable conversion the real 
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property for all purposes the will, and that such equitable conver- 
siom required the allowance commissions the executors upon the 
value the real estate. When that case reached this court was 
held that the executors were entitled commissions upon the value 
the real property because the will that case vested the title 
the property the executors, and they received and controlled it. 
Judge Hiscock, writing for this court, said: ‘‘We agree with the con- 
clusions reached that court [Appellate Division] upon all questions 
save one. disagree, however, with the reasoning which 
reached its conclusion upon another question which seems important 
enough call for some consideration’’ (the question here involved). 
then stated that the Appellate Division thought that because the 
will worked equitable conversion the real property might 
regarded personal property for the purpose fixing commissions, 
but stated that where equitable conversion accomplished will 
does not follow that entitles the executors commissions, and said: 
may assumed that where there equitable conversion under 
will the doctrine such conversion will applied all details 
which are involved construing and carrying out the provisions 
the will which applicable, but not think that the doctrine 
should applied matter entirely extraneous the construction 
and operation the will itself, the fixation fees, enable 
executor collect fees for receiving real estate the theory that 
was personal property. reach, however, the same result the 
Appellate Division different course.’’ 

that case the language was substantially the same the 
case bar. The will read ‘‘the settlement and distribution 
the case bar the will reads ‘‘the distribution and settle- 
ment and both instances the real property 
deemed personal property. Matter Barker (supra) this court 
clearly stated its disagreement with the Appellate Division upon that 
question order that the affirmance this court might not con- 
strued approval the reasoning the Appellate Division. 

The respondents argue their brief that that decision holds only 
that provision for equitable conversion cannot and itself con- 
stitute ground for granting commissions, but that the case does not 
hold that direction for equitable conversion contained will pre- 
vents the consideration other language showing the testator’s in- 
tention that his executors should receive commissions upon the value 
real estate, that is, that question construction separate 
and aside from any question equitable conversion. 

the case bar, however, the only basis for the granting com- 
missions upon the value the real estate the very provision which 
works equitable conversion real estate. view the decision 
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Matter Barker the order the Appellate Division and the 
decree the Surrogate’s Court should reversed, with costs the 
appellant payable out the estate, and the matter remitted the 
Surrogate’s Court with instructions modify the decree accordance 
with the directions this court. 


WRONGFUL INDORSEMENT CERTIFICATE 
DEPOSIT 


Exchange Bank Warren Weiner, Appellate Court Indiana, 
170 Rep. 788 


Where the payee certificate deposit delivered 
business associate for the purpose obtaining cash make 
cash bond business deal which they were engaged, and the 
associate indorsed the payee’s name the check and it, 
the bank was held not liable the payee. 

was here held that the bank would not liable even the 
indorsement were forgery, since the payee, through his confidence 
his associate, was originally responsible for the loss. 


Action Thomas Weiner against the Exchange Bank Warren. 
From judgment for plaintiff, defendant appeals. 

Reversed, with instructions. 

Bowers, Feightner Bowers, Ft. Wayne, and Condo Batton, 
Marion, for appellant. 

Spencer, Huntington, and Dailey Simmons, 
Bluffton, for appellee. 


NICHOLS, J.—Action appellee against three para- 
graphs complaint, the first being certificate deposit issued 
appellant appellee, and which appellant had already paid after 
indorsement and presentment for payment, the second being for money 
had and received, and the third being similar the first, except that 
the third paragraph adds that the name appellee was indorsed 
said certificate some other person without authority from appellee, 
and was forgery. 

Appellant answered, first, general denial, and, second, far 
here involved, and after averring that the certificate deposit 
was delivered appellee, that appellee and one Alex Copeland were 
theretofore engaged the production oil the state Colorado 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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partnership common endeavor, and that appellee delivered 
said certificate deposit said Copeland, with direction use such 
certificate and the proceeds thereof for the purpose placing the 
cash bond for the use and benefit the partnership, and 
that, pursuant said directions the part appellee and com- 
pliance with his directions, Copeland indorsed said certificate and de- 
livered the same the Farmers’ Bank Trust Company Ft. 
Collins, Colo.; that said Copeland indorsed said certificate deposit 
and deposited the same the Farmers’ Bank Trust Company 
Ft. Collins, then averment, tracing such certificate deposit 
due course exchange, through successive banks and trust companies 
back appellant bank, which paid the same. Appellee replied 
general denial, after which the cause was submitted the court for 
trial, with request for special findings which appears that ap- 
pellant is, and for more than years last past has been, private 
banking institution, conducting banking business the town 
Warren, Ind.; that May 15, 1924, appellant issued appellee its 
deposit the sum $2,318.38, which said certificate 
was follows: 


Indiana, May 15, 1924. No. 169024. This certifies that 
Thomas Weiner has deposited with the Exchange Bank Warren, 


$2,318.38. Twenty three hundred eighteen dollars thirty-eight cents, 
payable the order himself current funds the return this 


certificate properly endorsed. 
Good Co., Cashier. 
Interest per cent. per annum left six months. interest 
after 


That September 23, 1924, appellant regular course busi- 
ness received from Federal Reserve Bank Chicago, said cer- 
tificate for $2,318.38 which bore the back thereof the following in- 
dorsement, wit: 

Weiner 


Alex Copeland 

Bank Trust Company, Fort Collins, Colorado 
National Bank, Denver, Colorado 
Trust Company Chicago, 

Reserve Bank Chicago, 


That said date appellant paid Federal Reserve Bank 
Chicago, $2,318.38; that prior September 25, 1924, appellee placed 
said certificate the possession one Alex Copeland, who was then 
interested with appellee some oil deals and properties the state 
Wyoming, without indorsing the same; that prior this time 
Copeland had notified appellee that (Copeland) would have 
put cash bond some oil deals which they were interested, 
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pursuant which request appellee sent Copeland the certificate 
above stated; that appellee never recovered possession said certificate 
after placing the same the possession Copeland; that, the time 
said certificate was paid appellant, the name ‘‘Thomas Weiner’’ 
appeared the back thereof indorsement, but appellee did not 
write indorse said name ‘‘Thomas Weiner’’ the back said 
certificate, and said name was not written placed the back 
said certificate his direction consent, and had knowledge 
whatever that the name ‘‘Thomas was placed thereon until 
after was paid appellant, and said indorsement the name 
the back said certificate was not genuine and 
was and forgery; that from May 12, 1924, till the time the 
commencement this action, appellant had its possession and 
file the true and correct signature appellee; that Copeland was 
not the agent appellee and was not authorized empowered 
indorse said certificate for and behalf appellee and collect 
the proceeds thereof; that appellee has never received payment 
said certificate, and has never received the proceeds therefor any 
part thereof. 

The court stated conclusions law upon the above and fore- 
going facts that the law with appellee, and that recover, from 
appellant, principal and interest the sum $2,666.05, with relief 
from valuation and appraisement laws, and that recover costs. 

Judgment rendered accordingly, from which, after appellant’s 
motion for new trial was overruled, this appeal. The error assigned 
the action the court overruling appellant’s motion for new 
trial and the conclusions law. 

Appellee, his brief well oral argument, forcefully chal- 
lenges appellant’s brief not conforming rule the Supreme 
and Appellate Courts, and contends that, therefore, question 
presented for our consideration. 

conclude, however, that the brief sufficient present the 
question whether the court erred the conclusions law. While 
the statements law are the abstract, apparent that they 
apply only the question whether the court erred its con- 
law. 

observed that Copeland, who was associated with appellee 
the oil business, had notified him that (Copeland) would have 
put cash bond some oil deals which they were engaged, 
and that, pursuant Copeland’s request, the findings term it, ap- 
pellee sent Copeland the certificate deposit. But course 
must know that the certificate would useless the hands Cope- 
land for the purpose obtaining cash for cash bond, unless was 
indorsed the payee, appellee herein. 
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the rule that, where the business hand such nature 
require the agent indorse commercial paper for the principal, 
where such power reasonably necessary effectuate the main 
object the business hand, then such agent will presumed 
have the power do, and that end, and for that purpose, 
the agent his principal the paper. Cye. 
1381, Otis Elevator Co. First Bank, 163 Cal. 31, 124 
704, (N. 529, 534, Layet Gano, Ohio, 466; 
Phoenix Bank Taylor, 113 Ky. 61, 27; Bank 
Republic Old Town Bank (C. A.) 112 726; 
870, 872. 

clear that appellee placed the certificate deposit the 
hands Copeland for the purpose obtaining cash make cash 
bond business deal which appellee and Copeland were engaged, 
and, were true that thereafter Copeland violated his instructions 
and used the proceeds such certificate deposit for purpose 
than that for which was delivered him, and not 
hold, still appellee could not recover the amount such 
from one who had paid good faith. Knight Seney, 290 11, 
124 813; Broadway Savings Bank Vorster, La. Ann. 587; 
Sublette Brewington, Mo. App. 410, 122 1150; 
(N. 1111. 

However, does not appear that there was any violation in- 
structions the part Copeland. The certificate deposit was in- 
dorsed first the name appellee, then Copeland, then the 
Farmers’ Bank Trust Company Fort Collins, Colo., and there- 
after successively correspondent banks until reached appellant’s 
bank and was cashed. Thus appears clear implication that Cope- 
land cashed the certificate deposit for the purpose obtaining the 
money used for cash bond the business hand. 

The primary facts not show that there was any misplaced con- 
fidence any forgery appellee’s name the certificate deposit. 
But even there had been forgery appellee’s name this cer- 
tificate, and appellant had cashed such certificate such forged 
signature, appellee, his own act placing the certificate the 
hands Copeland for his use, thereby enabling him misappropriate 
the funds, cannot charge the loss appellant bank; himself, 
through his confidence Copeland, being originally responsible for 
the loss sustained. Snodgrass Sweetser, Ind. App. 682, 
648, 650; Weisberger Co. Barberton Bank, Ohio St. 21, 
Kan. 360, 141, Am. Rep. 171; Otis Elevator Co. First 
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163 Cal. 31, 124 704, (N. S.) 529; First 
Bank First Bank, 151 Mass. 280, 44, Am. 
St. Rep. 450; Bank Bangs, 106 Mass. 441, Am. Rep. 349; 
(N. 520, 526; Pyper Climer, Ohio App. 486, 163 640. 

the Snodgrass Case, cited above, the court says: ‘‘It well 
settled, general rule, that the payment forged check, draft, 
order must borne the party paying it. But, when the party 
disavowing the obligation has been guilty negligence which the 
immediate and direct cause misleading the payor into paying it, 
must reimburse such payor, for his act omission was the cause 
that induced its payment. was appellant’s own negligence, whether 
her own individually that her agent, that caused the appellees 
part with their money, and she should reimburse them for what 
she, her negligence, induced led them pay out. Reason and 
principle require that one person, his negligence, causes in- 
duces another pay, out money for his benefit, should reimburse 
such person for the amount paid out.’’... 

With these facts before they appear the finding facts, 
and under the authorities cited, must hold that the court erred 
its conclusions law. 

Judgment reversed, with instructions the court restate its 
conclusions law and render judgment accordingly. 


LIABILITY NATIONAL BANK DIRECTORS 
FOR LOSSES THROUGH MISMANAGEMENT 


Burckhardt Northwestern National Bank, United States Circuit 
Court Appeals, Fed. Rep. (2d) 568 


The directors national bank will not personally liable 
for the fraudulent wrongful acts officers, under 5147 and 
5239 the United States Revised Statutes (12 USCA 73, 93) 
unless they participate therein are guilty culpable negligence. 
director liable only for his own acts omissions; not, 
merely virtue his position, liable for mismanagement 
defaleation officers, employees, unless fails exercise 
reasonable supervision the affairs the corporation with 
degree care which ordinary prudent man would exercise 
under similar circumstances. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 905. 
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Appeals from the District Court the United States for the 
District Oregon; Robert Bean, Judge. 

Suit Charles Burckhardt and Fred Ballin against 
the Northwestern National Bank, national banking association, and 
others. From decrees dismissing the bills, the plaintiffs appeal. 

Affirmed. 

William Bristol, Portland, Ore., for appellants. 

Chas. Hart, Alfred Hampson, Robert Maguire, and John 
Logan, all Portland, Ore., for appellees other than Olmstead. 

Carey Kerr, Dey, Hampson Nelson, and Winter Maguire, 
all Portland, Ore., for appellees. 


LOUDERBACK, J.—Each the instant suits was instituted 
stockholder the Northwestern National Bank Portland, 
Ore., behalf himself and the other stockholders, against the 
bank and its directors, enjoin respondents from proceeding with 
the collection the indebtedness the appellants the bank, 
require accounting all financial transactions the bank, 
have the court make finding what extent and who shall held 
and adjudged liable for the losses and impairment sustained the 
complainant and all other stockholders the bank. 

The defendant McCormick appeared specially these suits 
them dismissed him, the ground that; the court had 
jurisdiction over him, since was served with the process 
was not resident the state Illinois. His motion dismiss 
was granted. 

Decrees dismissing the bills complaint the ground the 
failure the plaintiffs establish the facts alleged the bills 
complaint were granted the trial court. Appeal was then taken 
this court from these decrees the two stockholders whom 
will hereafter refer the appellants. 

The Northwestern National Bank was organized 1912, and began 
business January with original capital $500,000 
and surplus $100,000, which capital and surplus, successive 
increases, the last which took place July, 1922, became capital 
$2,000,000 and surplus $400,000. Henry Pittock was the 
first president the bank, and remained president until his death 
1919, when Emory Olmstead became president. continued 
such until his resignation February 28, 1927, when was suc- 

1915 the bank had deposits approximately $5,000,000. 
Within two years thereafter these deposits had practically doubled, 
and 1920 its deposits had increased $28,000,000. was paying 
dividends until 1920, when general period deflation began. From 
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the peak deposits 1920 $28,000,000, within two years, the 
deposits dropped $16,000,000. 1920 the loans the bank were 
$19,000,000. March, 1927, the bank was sold the First National 
Bank and the United States National Bank Portland, Ore., 
meet the emergency which arose when the Northwestern National 
Bank was unable meet run upon its depositors. 

The gist the bills complaint alleged inattention and 
mismanagement the bank its directors which resulted the 
the bank. The evidence the appellants tended 
show: The directors were trustees the bank, and such were 
inattentive their duties and failed act until emergency had 
arisen. early 1922 the national bank examiners the at- 
tention the directors the fact that slow. assets, doubtful assets, 
bad debts, known frozen assets and overdue paper, were being 
the bank, which were considered the examiner undesir- 
able, and urged that they taken care of. 

the board directors, three plans were and worked 
upon for the stabilization the bank, but were negligently allowed 
lapse unaccomplished. The first plan was for the organization 
corporation among the stockholders the bank, which corporation 
would buy out the assets the Northwestern National 
Bank. This plan was under consideration 1926, and the stock- 
holders the $750,000 the plan called for. Then the 
early part 1927, second plan was considered which was for the 
formation state bank which would take over the assets the 
national bank, upon obtaining subscriptions for $2,000,000 capital 
for such state bank. The third plan was for 100 per cent. assess- 
ment the stockholders the Northwestern National Bank, 
secure enough money meet its obligations. 

The directors knowingly allowed checks the Telegram Publish- 
ing Company, Wheeler Estate, Wheeler Timber Company, the 
Cormick Lumber Company, all which were indorsed 
Wheeler, and Wheeler personally, and approved the presi- 
dent, Mr. Olmstead, cashed, although there were funds 
the name the drawer the bank cover them. This practice 
started 1926 and continued until February, 1927, which time 
the checks amounted $800,000. 

The directors Olmstead, Skinner, Stewart, and Price and em- 
ployees the bank Hoyt, Brown, Decker, Ringsred, Fraley, and 
Horstman were conversant with the facts concerning the Wheeler 
checks early 1926. The above employees testified their own 
knowledge, and the testimony Bates was that had discussed the 
facts the Wheeler checks with the above-named directors 1926. 
The records the bank were open the directors, and such records 
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disclosed these transactions. Wheeler was unable 1927, when the 
demand was made, cover these checks. Wheeler was the owner 
the Telegram Publishing Company, and stated had buyer for 
this company for $900,000, and expressed willingness turn over 
sufficient the proceeds such sale the bank meet the loss 
from such checks; but nothing was done press Wheeler accept 
the offer and make the sale. 

early 1923 plan for the sale the Northwestern National 
Bank the United States National Bank and the First National 
Bank had been under discussion, was allowed lapse, only being re- 
vived during the emergency 1927. 

The management Mr. Olmstead, the president, was known 
unsatisfactory, and his removal was discussed early 1923, 
but was allowed retain the presidency and management the 
bank until 1927 before was removed because his mismanagement. 

The directors the bank had statement published March 
1927, Portland newspaper, the effect that the bank was 
good condition, whereas conditions were serious that March 29, 
1927, the sale the bank Furthermore, the sale was 
entered into without the prior consent the stockholders. 

The evidence the defendants, whom will hereafter refer 
the respondents, tended show: Until 1920 the deposits grew 
enormously, reaching the sum $28,000,000, and was during this 
period extremely rapid growth that most the loans were made 
out which there later grew enormous losses. These loans, when 
made, were supported sufficient margin. All were made early 
prosperous days the bank. 1920-21 there was heavy deflation 
property values which wiped out margin and left loans not ade- 
quately secured, and these became frozen assets. When the deposits 
fell from $28,000,000 1920 $16,000,000 1922, the bank 
had meet withdrawal deposits $12,000,000, and loans had 
collected where was possible effect speedy collection, with 
the result that the best notes were called and the slow loans, which 
could not speedily collected, The bank found itself 
with frozen, loan account the proportion that might expected 
bank with $28,000,000 deposits, but now, with deposits but 
$16,000,000, its earning capacity was limited the amount its 
deposits, and upon the $16,000,000 deposits was required earn 
enough absorb the losses that had been developed under unusual 
conditions depression following the World War, bank almost 
twice large. The resulting condition was very serious one. The 
directors attempted meet this situation, and stopped the payment 
all dividends after 1920, and all earnings the bank, amounting 
$150,000 $200,000 year, from this time were credited 
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the profit and loss account. All loans recommended charged 
off the bank examiners were charged off the directors. 
The efforts co-operation the directors with the bank examiners 
reflected the reports the deputy comptrollers follows: 
July 11, 1924, Deputy Comptroller Mr. McIntosh stated ‘‘that 
both officers and directors appear doing everything possible 
remedy and the report Deputy Comptroller 
Stearns, April 19, 1925, stated that ‘‘the management working 
earnestly improve the bank’s 

The directors themselves testified that they met regularly and 
exercised their best judgment, and after due deliberation, the 
issues coming before them, but, despite the use the earnings 
pay off the paper which the bank examiners objected, the losses 
accumulate, due the continued depression the 
securities for such paper. Therefore the necessity arose devising 
some means remove these depreciating securities. 

1925 the first plan was devised relieve the situation, and 
this plan for the formation corporation among the stock- 
holders the bank for the purpose purchasing much possible 
the so-called frozen assets. Mr. Metschan, member the exam- 
ining committee, Mr. Stewart, vice-president and the person desig- 
nated the directors devise means handle the frozen asset 
situation, and Mr. Price, vice-president and chairman the board 
directors, went Washington discuss the matter with the 
Comptroller, who tentatively approved the plan which called for 
eash payment $750,000 and subscription for $1,500,000. The 
Comptroller reserved the right finally pass upon this plan after 
examination the national bank examiners had 1926. 
Meanwhile the directors interviewed the stockholders and enlisted 
their support. The national bank examiner’s report December, 
1926, approved the plan, and conference San Francisco, 
between Price, Stewart, the Comptroller, and Chief Examiner Harris, 
the plan was approved the Comptroller. Between this date, 
December, 1926, and February 1927, the directors were busy 
attempting get stockholders make their subscriptions. But 
February 1927 the directors, other than Olmstead, discovered the 
abstraction the $800,000 the unsecured Wheeler checks, cashed 
the bank with the approval Olmstead. Upon the discovery 
these facts, this plan had abandoned, since the $750,000 
raised and for the proposed plan charge off the frozen 
assets would longer have been sufficient with this additional 
$800,000 shortage. 

The second plan was then formulated the directors, which was 
the organization new bank under the laws the state Oregon, 
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with $2,000,000 capital purchase the business the Northwestern 
National Bank. This was February, 1927. This money was sub- 
seribed, but was decided the directors that the plan was im- 
practicable, since the publicity involved would cause loss public 
confidence, and they would unable draw the Federal Reserve 
Bank for money, and the sum $1,500,000 due the Federal Reserve 
Bank would have repaid the Northwestern National Bank 
was liquidated. 

The third plan was then decided upon the directors, which 
for 100 per cent. assessment, which was believed would 
require little publicity. The Northwestern National Bank could con- 
tinue under its old charter. The money subscribed under the second 
plan was used under this plan. this time, however, run 
started upon the Northwestern National Bank, and five days the 
bank was unable meet the run, and the sale the bank was made. 

March and April, 1926, the attention the board directors 
was called the fact that there were the cash items the bank, 
returned checks $47,000 deposited the account Wheeler. 
But they were informed the examiner that during the course 
the examination these checks had been taken care of. Jones, Skinner, 
Stewart, Price, Metschan, and Spaulding testified that was not 
until February, 1927, that they knew anything all about the 
Wheeler checks being cashed without any money cover them. 
Price’s attention was called the matter the early part February, 
1927, and immediately called meeting the directors discuss 
the situation. After this time more checks were honored. Upon 
investigation the directors, was discovered that the Wheeler 
checks were carried cash items, and injected into the business just 
the closing time daily items collect. Because this, 
not even the national bank examiners discovered the situation, though 
existed since 1926. the meeting called Price consider 
methods meeting the $800,000 Wheeler deficit, Wheeler said 
would undoubtedly shortly able make sale the Telegram 
Publishing Company, which was the owner, the proceeds 
which would use cover this shortage. Mr. Price told Wheeler 
that did not have time make sales, would have arrange 
get that money quickly some other way, and this was the time 
eall his family. arranged take the matter with his 
brother, William, who was then San Francisco, and was arranged 
that this brother should come Portland for conference this 
matter. 

The sale the bank was discussed 1923, with representatives 
the United States National Bank and the First National Bank. 
Negotiations with the United States National Bank were not pressed 
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because the negotiations with the First. National Bank were progress- 
ing more rapidly. Further, the negotiations proceeded, the First 
National Bank refused purchase unless, addition the assets 
the bank, fund $2,250,000 cash were deposited protect 
the bank; the directors, not being able produce such cash deposit, 
abandoned the plan. 

Though the removal Mr. Olmstead was discussed June, 
1926, the Comptroller, Washington, agreed with the view that Mr. 
Olmstead should retained president until consummation 
the plan form the corporation which was buy the slow assets, 
since was best equipped explain the necessity the stockholders, 
had sold most the stock them. That plan was not 
abandoned until February, 1927, when the discovery was made 
the Wheeler checks. Mr. Olmstead was then forced out his posi- 
tion president February 28, 1927. 

The publication the statement the effect that the bank was 
sound, the respondents contended, was made attempt offset 
the effects rumors following upon the resignation Olmstead, 
and prevent crisis the affairs the bank. 

The bank was sold last measure protect the depositors, and 
only after very serious run the bank had started. 
land Clearing House Association refused stand behind the bank. 
The Northwestern National Bank was unable meet the run, while 
the purchasing banks, the First National Bank and the United States 
National Bank, were financially able meet it. The sale was made 
March 29, 1927, coupled with agreement call meeting 
the stockholders ratify the same. Under the terms the sale, there 
was assumption the purchasers the deposit liability the 
Northwestern National Bank. The $1,000,000 collected under the 
assessment plan was turned over the purchasers along with 
agreement that the stockholders the Northwestern National Bank 
pay another $1,000,000 immediately. The Pittock and 
the directors individually guaranteed another $2,000,000 and further 
agreed that the stockholder’s liability was remain unaffected. 
March 31, 1927, the notice was mailed the stockholders, the 
meeting consider the ratification the sale the Northwestern 
National Bank. The meeting was held called, May, 1927. 16,955 
shares were represented, and 16,915 shares, more than two-thirds 
the shares, voted adopt the resolution affirming the sale. 

The appellants placed great reliance upon sections 5147 and 5239 
Revised Statutes the United States (12 USCA §§73, 93). 
Section 5147 provides that ‘‘each director, when appointed elected, 
shall take oath that will, far the duty devolves him, 
diligently and honestly administer the affairs such association, 
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and will not knowingly violate willingly permit violated 
any the provisions this Section 5239 provides: ‘‘If the 
directors any national banking association shall knowingly violate, 
knowingly permit any the officers, agents, servants the 
association violate any the provisions this chapter, 
every director who participated assented the same shall 
held liable his personal and individual for all damages 
which the association, its shareholders, any other person, shall 
have sustained consequence such violation.’’ 

These sections express responsibility for willfully and knowingly 
doing the acts set forth their provisions. conformity with these 
provisions, and enlarging the responsibility, the duties 
directors have been determined follows: Directors owe duty 
managing the corporation affairs honestly and impartially behalf 
the corporation and all the stockholders. Doherty Rice (C. C.) 
186 204. render directors other officers corporation 
liable for the fraudulent wrongful acts other officers, they 
must have participated therein, else they must chargeable with 
924, Ed. 662. They are liable for losses the corporation 
eaused their willful and intentional departure from duty, their 
fraudulent breaches trust, their gross negligence, their ultra 
vires acts. They are not liable for losses happening through mere 
mistake judgment. Briggs Spaulding, supra; Cory Mann George 
Corporation al. Old al. (C. A.) (2d) 803. The 
measure care required ordinary and reasonable care such 
reasonably prudent, careful, and industrious man exercises the 
conduct his own affairs. Corbett Woodward, Fed. Cas. No. 
3223. director liable only for his own acts omissions; 
not, merely virtue his position, liable for mismanagement 
reasonable supervision the affairs the corporation with degree 
which ordinarily prudent man would exercise under similar 
Gamble Brown (C. A.) (2d) 366; Briggs 
Spaulding, supra. The question what constitutes negligence 
each particular case. See Rankin Cooper (C. C.) 
149 1010; Bates Dresser, 251 524, Ct. 247, 
Ed, 388; Bowerman Hamner, 250 504, Ct. 549, 
Ed. 1113; Martin Webb, 110 Ct. 428, Ed. 49. 

view the evidence produced before the trial judge and the 
law which governg the standard conduct for director, appears 
that the trial court acted within the bounds its authority find- 
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ing that the appellants failed establish the allegations the bills 
complaint, and that the bills complaint were without equity. 

The defendant McCormick was resident Process 
was served upon him the state Illinois. appeared specially 
herein the District Court Oregon quash the service and 
dismiss the suits him. His objection was not the jurisdic- 
tion the court the subject-matter, but the jurisdiction 
himself; the objection being the venue. 

The issue presented arises under section the Judicial code 
(28 USCA §112), and comes under its general provisions, since 
the exceptions under that section refer states containing more than 
one division, where receivers are appointed lands other 
property fixed character, suits legal equitable 
liens upon claims to, remove incumbrance cloud upon 
the title real personal property within the district which the 
suit brought. suits herein not involve any these excep- 
tions, but are suits distinctly personam, and are therefore governed 
the general provisions section 51. 

Seetion the Judicial (28 USCA §112), which deals 
with the venue suits originally begun the District Courts the 
United States, subject the exceptions just mentioned, provides that 
suit shall brought any district court against any 
person any original process proceeding any other district 
than that whereof inhabitant; but where the jurisdiction 
founded only the fact that the action between citizens 
different States, suit shall brought only the district the resi- 
dence either the plaintiff the defendant.’’ That say, the 
suit must brought within the district which the defendant 
inhabitant, unless the general federal jurisdiction founded upon 
the diversity citizenship alone, which case must brought 
either that district the district which the plaintiff resides. 

While this provision does not limit the general jurisdiction 
the District Courts, confers personal privilege the defendant, 
which may assert may waive his election, sued some 
other district. Lee Chesapeake Railway, 260 653, Ct. 
230, Ed. 443, and cases cited. this privilege seasonably 
asserted, the suit must dismissed for want jurisdiction over the 
person the defendant. Macon Grocery Co. Coast Line, 
215 501, Ct. 184, Ed. 300; Seaboard Co. Chicago, 
Rock Island Pacific Railway Company, 270 363, Ct. 
247, Ed. 633. 

The plaintiff Burckhardt was resident, the time the action, 
the state Washington, and the plaintiff Ballin the state 
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California. The defendant was resident the state 
Illinois. Therefore the trial court was justified dismissing the 
actions the defendant 

The decrees are affirmed. 


APPLYING DEPOSIT PRINCIPAL’S MONEY 
AGENT’S DEBT 


Berg Union State Bank, Supreme Court Minnesota, 229 
Rep. 102 


Where deposit belongs person other than the depositor 
the bank will not allowed apply the deposit the satisfaction 
debt due from the depositor, such overdraft matured 
note, even though had knowledge the other person’s in- 
terest the fund, unless further appears that the bank has ex- 
tended credit the depositor, otherwise changed its position 
its disadvantage, the deposit. 

NOTE: number states, pointed out the opinion, 
bank permitted apply the deposit, the agent’s debt, pro- 
vided has notice that the money does not belong the agent, 
even though it) has not changed its position its disadvantage 
reliance upon the deposit. 


Action John Berg against the Union State Bank. Judgment 
for plaintiff, and defendant appeals. and remanded for 
new trial. 

Paul Marwin, Minneapolis, for appellant. 

John Lind, Minneapolis, for respondent. 


OLSEN, recover the proceeds four county war- 
rants, owned plaintiff and collected defendant. verdict was 
directed the court favor plaintiff, and defendant appeals from 
the judgment entered thereon. 

Plaintiff purchased the warrants from through Stevens Co., 
bond and brokerage house Minneapolis, July, 1921. For brevity, 
Stevens Co. will hereafter referred the company. 
February 1922, the company notified plaintiff that the county 
auditor Richland County, Mont., the county issuing the warrants, 
was ready pay them, requested plaintiff bring them the com- 
pany’s office Minneapolis, agreed forward them Montana for 
collection, and, soon payment was received, then pay over the 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 587 
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proceeds plaintiff. Pursuant this agreement, plaintiff then de- 
livered the warrants the company for collection. The company was 
customer and had checking account the defendant bank. 
February 23, 1922, attached the warrants draft local 
Montana bank, its own favor, for the amount thereof, took the 
warrants and draft the defendant, made out deposit slip its 
own name, delivered the warrants and draft the bank, and re- 
ceived credit its checking for the amount. The deposit 
eredit was given the bank the usual condition that, the war- 
rants and draft were not paid, the amount credited would charged 
back the company. The bank then forwarded the warrants and 
draft for collection the Montana bank. They were paid and the 
proceeds, $3,772,72, were received defendant March 1922. 
The company failed pay any part these proceeds plaintiff. 
Demand was thereafter made him upon the defendant for the 
warrants proceeds thereof and refused. 

The defense interposed that the defendant bank received the 
warrants and draft from the company and with the 
proceeds thereof good faith and without notice knowledge 
plaintiff’s ownership interest the warrants proceeds, and 
that, before received any such notice information, had paid 
over the company, paid out checks the company, the 
proceeds the warrants the regular course its banking business. 

The question the liability bank the true owner for funds 
deposited therein his individual name trustee, agent the 
owner, has been considered numerous cases many jurisdictions. 
The notes the Arnold San Ramon Valley Bank, 
320, Cable Iowa State Savings Bank, 748, and 
Agard People’s National Bank, 629, give compre- 
hensive view the holdings the different courts. 

uniformly held that, the bank has notice knowledge 
the true ownership the fund, has knowledge facts and 
sufficient require inquiry its part, which inquiry, 
made, would have disclosed the true ownership, cannot apply the 
fund individual indebtedness owing the agent trustee 
depositing the same. Rodgers Bankers National Bank, 229 
90, file 27457, 27458, this court. 

When comes the question whether the bank, where 
has notice knowledge the true ownership the fund and 
notice for inquiry, can apply the fund 
indebtedness owing the trustee agent individually, 
and thereby liability the true owner, there sharp divi- 
sion the authorities. The more numerous decisions 
authority appear that such case the bank may apply the fund 
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individually, without thereby becoming liable the true owner. 

substantial number the courts, however, have adopted and 
follow modification this rule, referred rule. 
That rule that bank, even though has express implied 
knowledge the true ownership the fund deposited his own 
name the trustee agent, cannot apply such fund the indi- 
vidual debt such trustee agent; where the lack knowledge has 
not resulted any detrimental change the bank’s position and 
superior equities have arisen its favor. Bank the Metropolis 
New England Bank, How. 234, Ed. 115; Id., How. 212, 
Ed. 409; Wilson Co. Smith, How. 763, Ed. 820; 
Beaver Boards Cos. Imbrie Co. (D. C.) 287 158; Fulton Nat. 
Bank Hosier (C. A.) 295 611; Commercial Credit Co. 
Continental Trust Co. (C. A.) 295 615; Steele-Smith 
Dry Goods Co. (D. C.) 298 812; Porter Roseman, 165 Ind. 255, 
1105, 112 Am. St. Rep. 222, Ann. Cas. 718; Burtnett 
First Nat. Bank, Mich. 630; Cady South Omaha Nat. Bank, 
Neb. 756, 906; Id., Neb. 125, 358; Union Stock- 
yards Nat. Bank Campbell, Neb. (Unof.) 72, 608; 
Brady American Nat. Bank, 120 Okl. 159, 250 1006; Shotwell 
1915A, 715; Gibbs Commercial Sav. Bank, 134, 208 
208 780; Davis Panhandle Nat. Bank (Tex. Civ. App.) 
926; First Nat. Bank First State Bank (Tex. Civ. App.) 
252 1089. The most closely point are 
Platts Metropolitan Nat. Bank, 130 Minn. 219, 153 514; 
and Agard People’s Nat. Bank, 169 Minn. 438, 211 825, 
629. The Agard Case places this state fairly line with 
the courts applying the equitable rule. harmony with our 
decisions the tracing and recovery trust funds. Stein 
Kemp, 132 Minn. 44, 155 1052; Stabbert Manahan, 163 Minn. 
214, 203 611; Blummer Scandinavian Am. Bank, 169 Minn. 
89, 210 865; Milne Capital Bank, 170 Minn. 66, 211 
954; Adams Farmers’ State Bank, 176 Minn. 108, 222 
576. 

Under the first rule stated, the bank liable the true owner 
if, with express implied notice his ownership, applies the 
fund the individual debt the agent trustee. Under the equity 
rule, the bank also liable the true owner, whether not had 
expressed implied notice his ownership, if, without changing its 
position equal superior equities against the 
owner, seeks offset the individual debt the agent trustee 
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against the fund. Whether the indebtedness which the fund 
sought applied overdraft, account, promissory note, 
not important. The test whether the bank has changed its 
position that has acquired equal superior equities. may 
noted that six the cases from other jurisdictions, cited fol- 
lowing the equity rule, the debt which the fund was sought 
these cases, far appears, any distinction made between 
overdraft and debt account, promissory note. the 
ease Shotwell Sioux Falls Sav. Bank, supra, cited and approved 
Agard People’s Nat. Bank, supra, the debt question was 
overdraft. The case Kimmel Bean, Kan. 598, 1118, 
785, 104 Am. St. Rep. 415, goes farther than apply 
the majority rule, distinguished from the equity rule, in- 
debtedness overdraft, state not following the equity rule. 

The holdings are uniform that trust funds not lose their char- 

acter being deposited bank his own name trustee 
agent. 
the present case, the plaintiff was entitled recover the fund 
was merely applied overdraft the agent and the bank did not 
otherwise change its position acquire equities sufficient pre- 
vent recovery plaintiff. 

The company here did not, the first instance, deposit any money 
the bank. deposited these nonnegotiable warrants, accompanied 
draft its own name, for the warrants, and re- 
ceived only conditional credit. The company was engaged the 
bond and security brokerage business. That its business was 
agency business for others was reasonably apparent. had been 
defendant for long time. was doing large banking 
business, depositing large credit items and checking out large items 
continuously. The character these items not shown. The evi- 
dence was not such present only question law the issue 
implied notice least. Union Stockyards Nat. Bank Gillespie, 
137 411, Ct. 118, Ed. 724; Union Stockyards Nat. 
Bank Moore (C. A.) 705; Steere Stockyards Nat. Bank, 
113 Tex. 387, 256 586, 258 1042; Cable Iowa State 
Sav. Bank, 197 Iowa, 393, 194 957, 197 434, 
748; Southwest Nat. Bank Evans, Okl. 185, 221 53. 

the time the defendant bank collected and received the fund 
question, the bank account the company was overdrawn 
amount exceeding the fund received. The account continued 
overdrawn. After the bank received the fund, the company made 
other large deposits and checked out large remained over- 
drawn stated. The cashier the bank testified that believed 
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the bank would have paid the company’s checks the same amount, 
this fund had not been received; that the company was permitted 
overdraw. was not claimed that the company, any one else, 
had checked against drawn out the specific fund question. 
Whether the bank had paid the company paid out for this 
particular fund, changed its position reference thereto that 
had aequired equities such would prevent plaintiff from recover- 
ing, were questions fact for the jury. The evidence was not 
conclusive either way make question law. The record 
does not show what ground the verdict was directed, and, the 
event new trial, the evidence may different. 

conclude that the court erred directing verdict. 

Judgment reversed. Case remanded for new trial. 


HOLDER CASHIER’S CHECK NOT 
PREFERRED CREDITOR 


Charleroi Supply Co. Kelly, United States District Court (W. 
Pennsylvania), Fed. Rep. (2d) 297 


sentment the issuing bank because the bank’s failure, 
not entitled preference payment over other creditors 
the bank. 
this case appeared that corporation which was indebted 
the plaintiff company deposited the defendant bank checks 
and amounting $718.20 and took check 
for $717.92 payable the order the plaintiff company. The 
debtor company delivered this check the plaintiff payment 
its debt. When the check was presented for payment was 
dishonored because the bank’s failure the same day. The 
proceeds the checks deposited the debtor were also received 
the bank that day. Under these was held 
that the plaintiff was not entitled preference payment. 
stood the same position the holder certificate deposit 
certified check. 

was pointed out that, the action had been brought the 
debtor corporation, would have been entitled preference 
for the reason that the bank was insolvent the time when the 
deposit was made and that such insolvency was known two 
the bank’s vice-presidents. The plaintiff company, however, did 
not deal with merely received payment debt 
eashier’s check issued the bank. The relation between and 
the bank was merely that debtor and 


similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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Law. Action Charleroi Supply Company against How- 
ard Kelly, receiver the Fayette City National Bank. 

Judgment for defendant. 

Pittsburgh, Pa., for plaintiff. 

Reed, Smith, Shaw and George Wick, all Pitts- 
burgh, Pa., for defendant. 


THOMSON, J.—The Fayette Construction Company, being in- 
debted the Charleroi Supply Company, Mr. Keener, the treasurer 
the construction company, went the Fayette City National Bank 
with deposit, consisting four checks drawn other banks, and 
$21 currency, total $718.20. Contemporaneously with the 
making this deposit Keener, asked for certified check, but 
was given, instead, cashier’s check, dated June 30, 1927, for $717.92, 
being drawn the order Charleroi Supply Company. 

The Fayette Construction Company delivered the check 
the Charleroi Supply Company, payment their debt, and the 
latter sent the check through banking channels, and arrived the 
Fayette City National Bank Juiy 1927, and was thereupon pro- 
tested and not paid because the Fayette Bank was out funds, 
closing its doors the evening that day. The Charleroi Supply 
Company thereupon brought suit the said check, claiming 
preference, assigning its reason therefor that the day the de- 
posit was made the Fayette Construction Company the Fayette 
Bank was insolvent, and known such the bank, and that the 
deposit the assets the hands the receiver when the 
bank was taken over the close business July 1927. 

The the bank the time the deposit was made, 
such insolvency being known only two officers the 
bank, both whom were vice-presidents; being further conceded 
that the said officers, their fraud, caused the the 
bank. 

The plaintiff not the depositor who made the deposit, but simply 
the holder check, and the question involved here is, 
What relationship exists between the holder the check 
and the bank upon which such check drawn? 

The position the plaintiff that Keener went the Fayette 
Bank for the purpose transmitting the funds included his deposit 
the plaintiff Charleroi, for particular purpose, namely, pay 
his debt the plaintiff, and claims that the bank undertook 
the outside checks the deposit and transmit the 
entire amount Charleroi. That this manner the bank elected 
and did the deposit, including the collections, and did attempt 
transmit the funds draft check. 


if 
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transpires that the proceeds the outside checks were received 
the bank July 1927, the day the bank closed. These items, 
appears the evidence, were credited the Reserve Bank 
July 1927. 

claimed the plaintiff that the transaction between Keener, 
one hand, and the officers the bank who took charge the 
transaction, comprise but one and the same single act, namely, the 
the draft cashier’s check with the proceeds the 
deposit. 

dence debt the part the bank, and the holder not entitled 
preferred claim upon the bank’s becoming insolvent before 
eashed. Clark Title Trust Company, 186 440, 
1061, 1062, 232, Am. St. Rep. 294. 

There the finding the master was that the holder the check 
was not entitled preference, that, the check was mere evidence 
indebtedness higher character than the check any person 
having sufficient deposit the bank meet the amount the 
check. This finding was approved the court this language: 
check was not drawn depositon against deposit, but was 
simply acknowledgement indebtedness the part the 
bank the payee the order. between the bank and appellant, 
was, legal effect, the same certificate deposit certified 

the Fayette Construction Company were the plaintiff here, the 
case would not appear difficult. This, because the establish- 
ment three important facts: First, the the bank 
the time the funds were received; second, the knowledge such in- 
the two vice-presidents the bank whose fraud caused 
the and whose knowledge, therefore, became the knowledge 
the bank; and, third, the bank’s estate was increased the funds 
received, and the withdrawals from the mixed fund did not any 
time reduce the balance sum less than the trust fund deposited. 

St. Louis Railway Company Johnsfon, 133 566, 
page 576, Ct. 390, 393, Ed. 683, Chief Justice Fuller, 
said: ‘‘This bank was hopelessly insolvent when the deposit was 
made,—made so, apparently, the operations firm which 
the president the bank was member. The knowledge the 
president was the knowledge the bank. Martin Webb, 110 
Ct. 428, Ed. 49; Manhattan Bank Walker, 130 
537, Am. Rep. the latter case, was held that the ac- 
deposit bank irretrievably insolvent constituted 
such fraud entitled the depositor reclaim his drafts, their 
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proceeds. believed that.no case can found the books 


‘holding that trader who was hopelessly insolvent, knew that 


not pay his debts, and that must fail business, and thus 
disappoint his could honestly take advantage credit 
induced his apparent prosperity, and thus obtain property which 
had every reason believe could never pay for. the 
bankers, where greater confidence asked and reposed, and 
where dishonest dealings may cause widespread disaster, more rigid 
responsibility for good faith and honest dealing will than 
the case merchants and other traders; banker who is, 
his own knowledge, hopelessly insolvent, cannot honestly continue his 
business, and receive the money his customers; and, although hav- 
ing actual intent cheat and defraud particular customer, 
will held have intended the inevitable consequences his act, 
e., cheat and defraud all persons whose money receives and 
whom fails pay before compelled stop 

the same effect Richardson Olivier (C. A.) 105 277, 
113; Cameron Carnegie Trust Company, 292 Pa. 114, 
140 768; Richardson New Orleans Company (C. A.) 102 
780, 67; Monticello Hardware Company Weston (C. 
A.) (2d) 672, 673 and other cases. 

But the plaintiff here did not deal with the bank. They simply 
received, payment their debt, the cashier’s check. would 
therefore appear that the plaintiff and the bank stood only rela- 
tion debtor and and that the preference, which would 
have been given the Fayette Construction Company, cannot be. 
the Charleroi Supply Company, the plaintiff. 

The defendant, under the circumstances the case, therefore 
entitled judgment. 


EFFECT CERTIFICATION 


Bank Bay Biscayne Ball, Supreme Court Florida, 128 So. 
Rep. 491 


When bank check becomes the absolute debtor 
the holder the check and the drawer released from liability. 


Action Charles Ball against the Bank Bay Biscayne. Judg- 
ment for plaintiff, and defendant brings error. 
Affirmed. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 211. 
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Burdine and Burdine, Terry Fleming, all Miami, for 
plaintiff error. 
Robert Boone, Miami, for defendant error. 


ELLIS, judgment was obtained Charles Ball, the de- 
fendant error, against the Bank Bay Biscayne, the 
court for Dade County the sum $7,040. which judgment 
the bank took writ error. 

The only question presented whether bank which ‘‘certifies’’ 
check which presented the holder due course bound 
such pay the amount for which the check was cer- 
tified the holder due course who presented the check for cer- 
tification. 

check was drawn the Bank Bay Biscayne Weis- 
berger August 12, 1925, for the sum $7,040 payable the order 
Seminole Company. The check was indorsed the payee 
Seminole Properties and the latter indorsed blank, and the 
15th August, 1925, came due course into the possession 
Charles Ball, who presented the bank, which Ball’s request 
it. Later the check was presented the bank Ball 
for payment and payment refused. Ball thereupon brought his action 
against the bank. 

The certification the bank appears the check the 
following words and figures: ‘‘Certified No. 17301 Good for $7,040 
only when properly endorsed Aug. 15, 1925 Bank Bay Biscayne, 

There question the authority the bank officer 
certify the check nor the form the certificate nor the significa- 
tion it. was definite statement the bank that the drawer 
the check had deposit the bank the time the check was pre- 
sented for certification, that his account the same appeared upon 
the books the bank, showed balance sufficiently large, 
that his the bank was sufficiently strong insure the pay- 
ment the check the bank when presented properly indorsed for 
payment. was not form promise pay supported valu- 
able consideration. was mere statement fact. 

greater obligation rested upon the bank pay the check after 
was certified than before was certified unless the certification 
constituted valid obligation pay promise that the funds the 
drawer would not withdrawn that raised estoppel the 
bank deny its liability the check drawee time draft 
after acceptance. 

The check was certified the bank after delivery presentation 
the holder. such case the rule most generally upheld the 
and which this court will follow that the bank becomes the 
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absolute debtor the holder and the drawer released. The prin- 
ciple that certificate bank that check good equivalent 
acceptance. See section 6926 1927; Merchants’ National 
Bank State National Bank, Wall. 604, 647, Ed. 1008; 
First National Bank Whitman, Ed. 229; Metro- 
politan Nat. Bank Chicago Jones, 137 634, 533, 
492, Am. St. Rep. 403; Minot Russ, 156 Mass. 458, 
489, 510, Am. St. Rep. 472; First Nat. Bank 
118 Am. St. Rep. 537, Ann. Cas. 241; Jackson Paper Mfg. Co. 
Commercial Nat. Bank, 199 Ill. 151, 136, 657, 
Am. St. Rep. 113. 


The reason given for the rule expressed Mr. Jus- 
tice Swayne Merchants’ National Bank State National Bank, 
supra: 


the authorities, both English and American, hold that 
check may though acceptance not usual. Robson 
Taunton, 395; Grant Banking, 89; Ch. Bills, 10th 
Ed. 261; Boyd Emmerson, Adplphus Ellis, 184; Kilsby 
Williams, Barnewall Alderson, 816; Story Promissory Notes 
489, 490. the law merchant this country the certificate 
the bank that check good equivalent acceptance. implies 
that the check drawn upon sufficient funds the hands the 
drawee, that they have been set apart for its satisfaction, and that 
they shall applied whenever the check presented for payment. 
undertaking that the check good then and shall continue 
good, and this agreement binding the bank its notes 
certificate deposit payable the order the de- 
positor, any other obligation can assume. The object cer- 
tifying regards both parties, enable the holder use 
money. The transferee takes with the same readiness and 
sense security that would take the notes the bank. 
available also him for all the purposes money. Thus con- 
tinues perform its important functions until the course busi- 
ness goes back the bank for redemption and extinguished 
payment. 

doubted that the certifying bank intended these con- 
sequences, and that liable accordingly. hold otherwise would 
render these important securities only snare and delusion. 

bank greater risk certifying check than 
giving certificate deposit. well regulated banks the practice 
once charge the check the account the drawer, credit 
certified check account,’ and when the check paid debit 
that account with the amount. Nothing can simpler safer than 
this process. 

The practice certifying checks has grown out the business 
needs the country. They enable the holder keep convey the 
amount specified with safety. They enable persons not well acquainted 
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deal promptly with each other, and they avoid the delay and risks 
receiving, counting, and passing from hand hand large sums 
money. 

computed competent authority that the average daily 
amount such checks use the city New York, throughout the 
year, not less than one hundred millions dollars. 

could hardly inflict severer blow upon the commerce and 
business the country than throwing doubt upon their validity. 

conclusions their legal effect are supported au- 
thorities great weight. Bickford Nat. Bank, Ill. 238 [89 Am. 
Dee. 436]; Willets Phoenix Bank, Duer Super. Ct.] 
121; Barnet Smith, Fost. [30 H.] 256 [64 Am. Dee. 290]; 
Meads Mech. Bank, 146 [82 Am. Dee. 331]; 
Farmers’ and Mechanics’ Bank Butchers’ and Drovers’ Bank, 
Duer [11 Super. 219, affirmed 624; Brown 
Leckie, Ill. 497; Gir. Bank Bank Penn., Pa. [80 Am. 


The judgment affirmed. 


WRONGFUL PURCHASE PROPERTY 
ESTATE ADMINISTRATOR 


Chiswell Campbell, Supreme Court Pennsylvania, 150 Atl. Rep. 


Attorneys having the control the sale decedent’s stock 
for mortgagee holding pledge have the duty secure the 
highest possible price. The decedent’s administrator has similar. 
duty. The purchase such stock, representing property worth 
several thousand dollars, for $30 the administrator for him- 
self and attorneys representing the estate and the pledgee was held 
fraud upon the the decedent’s insolvent estate, al- 
though the proceeds the stock, sold for its full value, would 
have gone the pledgee, since that would have reduced the 
pledgee’s judgment, which was entitled prorate with the claims 
the general creditors. The estate was the legal owner the 
pledged stock and any advantage from the redemption 
for nominal consideration belonged the estate and not the 
administrator and his attorneys. 


Appeal from Court Common Pleas, Somerset County; John 
Berkey, President Judge. 

Bill Edgar Chiswell against Harry Campbell, administra- 
tor the estate Irvin Huff, deceased, and others. From 
adverse judgment, the defendants appeal. 

Modified, and modified affirmed. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 405. 
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See, also, 296 Pa. 228, 145 817. 
Budd Boose and Joseph Levy, both Somerset, for appellants. 
Leland Walker, Somerset, and John Maher, Washing- 

ton, C., for appellee. 

WALLING, bill equity this case was filed 
the estate the late Huff, Somerset County, 
secure the real and personal property, alleged 
have been misappropriated the administrator. The case was heard 
upon bill, answer, and testimony. The chancellor made findings 
facts and drew legal conclusions, and due course final decree 
was entered, refusing the relief prayed for the real estate, but 
granting the personal property. Thereupon the defendants 
brought this appeal. 

examination the record discloses evidence sufficient sup- 
port the facts found, and the legal and decree properly 
follow such findings. Estate (Pa.) 149 179, throws some 
light upon the questions here involved. there stated, Huff died 
insolvent September 21, 1925, and the appellant Harry Camp- 
bell became the acting administrator his estate. his 
death the Metropolitan Life Company New York held 
mortgage $195,000 his coal property Somerset County, 
which property was sold December 15, 1926, the sheriff for 
$15,000, proceedings this mortgage. 

Huff was the owner 400 shares $50 each, being the entire 
stock the Ursina North Fork Railway Company, the 

being short railroad located that county. The above- 

stated mortgage was accompanied bond, and the railway stock 
was also pledged the mortgagee collateral security. Twelve days 
after the sale the mortgage, the railway stock, having been ad- 
vertised, was sold auction for $30; Campbell, the adminis- 
trator, being the purchaser. took title trustee for 
George Seull and Joseph Levy, local attorneys whe represented the 
insurance company and the Huff estate, although Scull had not 
actively represented the latter. Then, later, Miller became 
ostensibly interested equitable owner portion the railroad 
stock. The impropriety Campbell, who was acting administrator 
the estate, thus buying the stock nominal price and parcell- 
ing out, manifest. The attorneys, who were effect joint pur- 
chasers the stock, had control the sale thereof for the insurance 
who held pledge. such, was their duty secure 
the highest possible price; but purchasers was their interest 
buy cheaply possibly. was Campbell’s duty adminis- 
trator get everything possible out the stock relief the 
estate; but purchaser was his advantage buy it, did, 


q 
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for practically nothing. Moreover, and the attorneys knew, what 
other bidders did not, that the 400 shares represented the entire 
stock the railroad, which then had $800 hand and 
over $3,000 good accounts later collected, addition other 
property mentioned below. 

The rule that trustee, without trust funds protect the estate, 
may buy its property his own right public sale, inapplicable 
here, the has found sufficient evidence that the ad- 
ministrator had the time ample funds the estate with which 
bid the stock. Campbell’s position was not only that administra- 
tor, but was charge the railroad salaried officer and 
was director. The railroad was operation going concern, 
owned engine, combination car, right way, and some five 
miles When Campbell became administrator, its stock was 
inventoried $100,000, probably more than its value, but the date 
sale had substantial value, especially connecting line 
railroad. any event, had scrap value many thousands 
dollars. Purchase stock representing this entire property, includ- 
ing the accounts and cash mentioned above, for the pittance $30, 
the administrator, for himself and the estate’s attorneys, was, 
found the fraud upon the the estate. 
True, had the stock been sold for full value the consideration would 
have gone the pledgee insurance company. This, however, would 
have reduced its judgment, which entitled prorate with the 
claim plaintiff and that other general creditors. See Mason’s 
Appeal, Pa. 402; Merkel’s Estate, 131 Pa. 584, 931; Riegel- 
man’s Estate, 174 Pa. 476, 120; Jones’ Estate, 275 Pa. 143, 
118 647. Hence, the more realized from the pledge, the less would 
the pledgee’s claim the general fund. 

The Huff estate was the legal owner the pledged stock until 
was sold, and the advantage accruing from the redemption for 
nominal consideration belonged the estate and not the adminis- 
trator and his attorneys. The rule that trustee cannot purchase 
trust property from himself his own sale, while sound, shown 
Michoud al. Girod al., How. 503, Ed. 1076; Bruner 
Finley, 187 Pa. 389, 334; Rich Black Baird al., 173 
Pa. 92, 880; Chorpenning’s Appeal, Pa. 315, Am. 
789; Beeson Beeson, Pa. 279; and other not controlling 
here, for the administrator did not buy from himself his own 
sale; but, for reasons above stated, the purchase here inured the 
benefit the estate. 

Kelley’s Estate, 297 Pa. 17, 146 260, not any sense parallel 
the instant case. There the executor bought judicial sale real 
estate decedent situate another state over which executor 
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had and sold profit which turned over the 
estate. The heirs claimed the profit the assumption, not supported 
proof, that the decedent’s debts had lost their lien the real 
estate purchased. was there held that the executor might 
have retained the profits could lawfully turn them over the 
estate. also appeared there that the executor had funds the 
estate with which make the purchase. 

Daniel Miller was not joined defendant the bill 
and was not made party the suit appearance otherwise. 
Hence was error join him the final decree, and was agreed 
bar that his name should stricken therefrom. 

The name Daniel Miller stricken from the final decree, 
and modified affirmed, the costs the defendants. 


PRINCIPAL ENTITLED PREFERENCE 
DEPOSIT AGENT FAILURE 
BANK 


Glerum Spencer, Supreme Court Michigan, 231 Rep. 


Upon the failure private bank, insurance company 
for which one the partners the bank had been acting 
agent preferred creditor premiums collected for the 
company the agent and deposited the bank. 


Suit Frank Glerum against James Spencer, wind 
affairs insolvent private bank operated plaintiff and de- 
fendant partners. The Home Insurance Company filed amended 
petition asking that the receiver directed pay certain sum 
the insurance company. From adverse order, the insurance 
company appeals. 

Reversed and rendered. 

Argued before the Entire Bench. 

Smith Searl, Grand Rapids, for appellant. 

Clarence Tinker, Fenton, for appellee. 


POTTER, J.—Frank Glerum and James Spencer were 
partners operating private bank Linden, Mich. Glerum was agent 
for the Home Insurance Company. Spencer was agent insurance 
companies. The partnership itself was agent insurance companies. 
The partnership general insurance business, issued poli- 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 131. 
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and collected premiums thereon. The bank became insolvent; 
bill was filed wind its affairs. Michael MeHugh was ap- 
pointed receiver. The Home Insurance Company, its state agent, 
filed amended petition the cireuit court for the county 
Genesee chancery, setting that was engaged the insurance 
business; Glerum was one its agents; was receiver the 
bank; Glerum wrote policies and coliected premiums aggregating 
$164.64; the premiums belonged the insurance company; Glerum 
received the same fiduciary capacity and held the same trust; 
such funds constituting premiums collected Glerum were deposited 
the bank; such moneys deposited never became the property 
the bank, but remained the property petitioner; the bank held the 
same fiduciary capacity trustee for petitioner; and such de- 
posits were not subject the claims general creditors the bank. 
The receiver took possession the assets the bank subject the 
rights the insurance company, and the insurance company asked 
for hearing upon the petition, and that McHugh receiver 
pay forthwith the sum $164.54 the insurance com- 
pany. Upon hearing the petition the court entered order deny- 
ing the same, and the insurance company appeals. 

There dispute about the facts. think, under the statute, 


insurance agent receives payment premiums 
capacity. 


money, substitute for money thing value whatsoever, 
received any agent, solicitor broker premium return pre- 
mium, under any policy insurance application therefor, 
shall deemed have been such agent, solicitor 
broker his fiduciary Section 10, subd. part 
Act No. 256, Pub. Acts 1917, Cahill’s Ann. Supp. 1922, Comp. Laws 
Mich. 9100 (118). 


The bank, under the must held have received 
the premiums from the insurance agent for deposit with knowledge 
their trust character. Central National Bank Mutual 
Insurance Co., 104 54, Ed. 693; Union Yards Bank 
Gillespie, 187 411, Ct. 118, Ed. 724. 


Ed. 693], point. kept account with the bank. 
The account was entered the bank books with him general agent. 
agent the company, collected, and was his duty 
remit, the premiums. the course his dealings with the bank, 
borrowed money his personal obligation. the bank 
sought appropriate his deposits the payment this debt. The 
company filed its bill equity recover the amount 
those deposits equitably belonging it. The fact that they were 
premiums received for the insurance company was shown. was 
held that, under the the bank received them with 
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knowledge that, though the legal title the was Dillon, 
the beneficial ownership was the insurance company, and the decree 
favor the insurance company was therefore sustained.’’ Union 
Stock Yards Bank Gillespie, 137 411, Ct. 118, 121, 
Ed. 724. 


The receiver for the bank stands relation this deposit the 
same position did the bank. 


property property substituted for may recovered 
from the trustee and all persons having notice the trust. the 
fund can traced, the court will follow and fasten the 
purpose the trust upon it, unless the rights innocent third 
parties have intervened. against the trustee, the mingling trust 
funds private deposit will not necessarily prevent their 
tion. equity can follow the fund into the deposit and still 
there, that sufficient. the absence facts showing the contrary, 
the presumption that money drawn out mixed deposit the 
trustee for his own use taken from the portion the fund that 
his own, whatever the relative dates the deposits. The better 
opinion that even the mixing trust funds with 
private funds general deposit does not obliterate the trust. 
Carley Graves, Mich. 483, 710, Am. St. Rep. 99; 
Cavin Gleason, 105 262, 504; Board Fire Water 
493; Perry Trusts (6th Ed.) par. 828.’’ Gillen Wake- 
field State Bank, 246 Mich. 158, 224 761, 764. 


The decree the trial reversed, and decree entered 
for plaintiff, with costs. 


| 


AGENT NOT LIABLE TRADE ACCEPTANCE 
INDORSED PRINCIPAL 


Crawford Debevoise-Anderson Company, City Court New York, 


Where agent indorses trade acceptance, drawn his own 
order debtor his principal and delivers the 
will not held liable receiver subsequently appointed 
for the principal, the reason being that consideration passed 
the agent for his indorsement. 

this case, the defendant company was the agent steel 
and, among the defendant’s duties was the collection 
amounts due the steel company from its customers. The de- 
fendant drew two trade payable its own order, 
one the steel company’s customers. After they had been ac- 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 293. 
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cepted the drawee the defendant indorsed them and turned 
them over the steel company. The company discounted the 
acceptances bank. When the acceptor failed pay them 
maturity the bank returned them the steel company and charged 
its account with their amount. Receivers equity were after- 
wards appointed for the steel company. The receivers this 
action sought the acceptances against the defendant and 
was held, for the reason stated above, that the defendant was 
not liable. 


Action Gilbert Crawford, permanent receiver the 
Roland Steel Company, Incorporated, against the Debevoise-Anderson 
Company, Incorporated. 

Judgment for defendant. 

Harold Lippincott, New York City, for plaintiff. 

William Bowman, New York City, for defendant. 


SHIENTAG, J.—Defendant was the agent Roland Steel Com- 
pany sell pig iron. Under its agreement with the steel company, 
was required, among other things, collect the price from the 
buyers and turn over the collections made less its commission. 
was not del credere factor. such agent advised the steel com- 
pany its sale the Machine Company two 
carloads pig iron, payment for which was made 
days from date shipment, payable which 
sale was confirmed its principal, the steel company. Defendant 
thereafter drew two acceptances its own order the buyer, who 
them. After such acceptance, defendant indorsed 
struments blank and delivered them the Roland Steel Company. 
The steel company discounted such acceptances with its bank. They 
were presented for payment when due, but were not paid. When 
the acceptor failed pay, the bank returned the instruments the 
steel company and charged its account with the amount thereof. 
Joint receivers equity for the steel company were afterwards ap- 
pointed. They made demand upon defendant for payment the 
two and, upon failure pay, these suits were instituted. 

The evidence establishes that there was consideration given 
the steel company defendant for its indorsements, and that de- 
fendant, transferring the trade acceptances the steel company, 
did merely transfer -the title the instruments, which, though 
nominally defendant, was merely received agent for the 
steel company. The course dealings between the parties indicates 
that the defendant was authorized its principal draw bills the 
purehaser its favor. such seems clear that the agent 
indorsed solely for the accommodation its principal order 
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remit him money which not bound, for in- 
tention bind the agent can inferred. 

Nor does the fact that the steel company discounted these 
ances with its bank, and subsequently, after dishonor, repaid the 
bank the amount received, place any better position than 
was before had parted with the acceptances. Devlin Brady, 
531. 

Assuming, but without deciding, that the bank the position 
bona fide purchaser for value, section the Negotiable In- 
struments Law has application. best, the situation the 
instant case analogous that payee note unenforceable 
lack consideration, who repurchases the instrument after 
transferring bona fide purchaser for value. Under those cir- 
cumstances, clear that the payee does not acquire the rights 
the purchaser hold the paper free from prior equities; does 
not thereby become possessed any better rights under the 
ment than had the first instance. 

Judgment accordingly directed favor the defendant. Ex- 
ception plaintiff, who allowed stay execution ten days 
and thirty days make case. 


COLLECTING BANK NOT LIABLE FOR NEGLI- 
GENCE CORRESPONDENT 


Lister First National Bank Van Buren, Supreme Court 


Under the Arkansas Statutes, 1921, 514, §14, bank 
which check deposited for collection not responsible for 
the default negligence the correspondent banks through 
which the collection was handled. 


Action the First National Bank Van Buren against 
Lister. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

The First National Bank Van Buren, Ark., sued Lister 
promissory note for $300. The defendant denied liability. The 
plaintiff introduced the note evidence and testimony the effect 
that part had been paid. 

Lister was witness for himself. According his testi- 


NOTE For similar see Banking Law Journal (Third 
Edition) 266. 
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mony, had check drawn the Rogers Lumber Company upon 
the First State Bank Hartshorne, favor McAfee 
for $300. The check was indorsed him; and January 1927, 
deposited the same the First National Bank Van Buren, 
Ark., for told the the bank rush the 
check and get returns it, because had note which was about 
due. Subsequently, the cashier the bank told him that payment 
had been refused because the First State Bank Hartshorne had 
closed its doors. The bank told him that not over- 
draft, and got him sign the note sued the overdraft 
for $300. 

the testimony the cashier the bank, the draft 
was received for collection, and the deposit slip showed that was 
subject payment under conditions stated 
The statement the back the deposit slip was follows: All 
items not payable Van Buren received this bank for 
collection are always taken the owner’s risk. This bank agent 
for the owner will forward same the collecting agents this city, 
but should such collecting agents convert the proceeds remit 
drafts, which are thereafter dishonored, the amount for 
which has been given will charged back. The depositor also 
consents that items may sent direct the drawee for collection. 
This bank assumes responsibility for neglect default and drafts 
are subject payment.’’ 

The the bank sent the check for collection its corre- 
spondent bank the usual course business, and the check was not 
paid because the First State Bank Hartshorne, the payee, had 
its doors. When the check was received the payee 
the usual course business, paid the same giving draft 
another bank; and, when that draft was presented the usual course 
business, was not paid the First State Bank Harts- 
horne had failed the meantime. ceased business 
bank, and was taken over for liquidation the banking department 
the state Oklahoma, between the date gave draft payment 
the check question and the date that draft was presented for 
payment. There was delay the part the collecting bank 
any its correspondents handling the check, and was handled 
the usual and customary way that checks deposited for collection 
were handled. 

There was judgment for the plaintiff bank, and the defendant 
Lister has appealed. 

Lister, Ft. Smith, for appellant. 

Matlock, Van Buren, for appellee. 
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mitted the trial court finding for the plaintiff. The burden 
the case was upon Lister show the negligence the plaintiff 
the collecting bank and the damages resulting him therefrom. Bank 
Keo Bank Cabot, 173 Ark. 1008, 294 49. 

The undisputed evidence shows that the check was handled the 
plaintiff collecting bank through its correspondents the usual 
and customary way that checks handled for collection were handled 
and other banks. The plaintiff the collecting bank, without 
any delay negligence whatever, sent the checks its correspondent 
bank, which usually handles its Oklahoma business for collection. 
Then the check was handled without any negligence the part” 
the correspondent bank, and was paid the drawee bank draft 
another bank. This draft was presented due course for 
tion; but, the meantime, the First State Bank Hartshorne, which 
was the payee bank, had failed; and the check given payment 
the draft question was dishonored that account. 

Prior the passage the act 1921, amending the act creating 
the establishment state banking department, was held that 
bank receiving draft for collection merely the agent the drawer 
forwarding bank, and could only receive money payment, unless 
otherwise directed. Darragh Company Goodman, 124 Ark. 532, 
187 673. 

the passage the Act 1921 (General Acts 1921, 514, 
14), the collecting bank not liable for the default negligence 
its correspondent bank. Farmers’ Merchants’ Bank Ray, 170 
Ark. 293, 280 984; and Hicks Company, Ltd. Federal Re- 
serve Bank St. Louis, 174 Ark. 587, 296 46. 

the latter case, was expressly held that correspondent 
bank forwarding checks sent for collection the depository 
bank was not negligent from the bank which the 
checks were drawn its drafts instead money, where doing 
followed the banking custom and was without notice the drawee 
bank’s insolvency. 

the case bar, the undisputed evidence shows that there was 
notice the part the plaintiff any its correspondents 
that the bank which the check was drawn was insolvent. The proof 
also shows that the check was handled the usual and customary 
way, and, besides that, the deposit slip.given for the check when 
was deposited for collection showed its face that the collecting 
bank would charge back the depositor, was dishonored. 

follows that the judgment the circuit court was correct, and 
will affirmed. 
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ILLEGAL TAXATION NATIONAL BANK 


Public National Bank New York Keating, United States District 
Court (S. New York), Fed. Rep. (2d) 


The validity tax national bank shares depends 
whether other moneyed capital actually taxed less, not 
whether the tax statute discriminates. United States Rev. Stat., 
section 5219, prohibiting greater tax national bank shares 
than other moneyed capital, violated where other capital 
escapes equal taxation. Evidence showing that. moneyed capital 
competing with national banks, used brokers, private bankers, 
individual investors surplus funds, and corporations 
investing, reinvesting, dealing bonds, commercial paper, mort- 
gages and other securities, lending money call time, dis- 
counting commercial paper, and making loans substantially the 
same way national banks, was actually exempt from the tax 
imposed national bank shares, held show illegal tax 
against the banks. 


Equity. Suit the Publie National Bank New York 
against Andrew Keating, receiver the taxes the city 
New York, and another. 

Decree for plaintiff. 

See also (2d) 621. 

Moses Singer, Martin Saxe, Henry Moses, Robert Beatty, 
and Herman Kopald, all New York City, for plaintiff. 

George Nicholson, William King, and Eugene Fay, all 
New York City, for defendants. 


BONDY, J.—This suit was brought enjoin the collection 
the taxes for 1926 upon shareholders the plaintiff under the Tax 
Law the state New York (Consol. Laws, 60) the ground 
that they were levied violation section 5219 the United States 
Revised Statutes (12 USCA 548), which authorizes the taxation 
shares national bank associations the states, provided that the 
tax imposed not greater rate than assessed upon other 
moneyed capital the -hands individual citizens the state, 
coming into competition with the business national banks. 

The New York State Tax Law, amended ‘chapter 897, Laws 
1923, force 1926, exempted from taxation all intangible per- 
sonal property except shares stock banking associations and 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1245. 
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other moneyed capital coming -into with the business 
national banks. provided that the stockholders every state 
national bank should taxed the rate per cent. upon the 
value their shares stock, the value each share ascertained 
adding together the amount the capital stock, surplus, and 
undivided profits such bank, and dividing the result the number 
outstanding shares without any deduction for the personal indebted- 
ness the owners. also provided that every private banker and 
investor and every person, association, corporation, other than 
banks trust companies, owning moneyed capital coming into compe- 
tition with the business national banks, should furnish, before 
the day June each year, the assessors the tax district 
where such owner resides, such owner engaged the business 
banking investment, then the tax district where the place 
such business located, statement the value such moneyed 
and that the same should taxed the rate per centum 
upon the value thereof without any deduction for the personal in- 
debtedness such owners holders. 

People rel. Pratt Goldfogle, 242 277, 151 
452, the Court Appeals March 30, 1926, held that money used 
firm engaged general banking and investment business was 
moneyed capital used competition with national banks. appeals 
decided the same time, held that moneyed was not used 
competition with national banks when was employed general 
stock brokerage business (People rel. Broderick Goldfogle, 242 
540, 152 418; People rel. Bonner Goldfogle, 242 
541, 152 418; People rel. Berdan Goldfogle, 242 
542, 152 419); the business purchasing corporate 
bonds secured mortgages real estate and selling such bonds 
profit its customers for cash (People rel. Peabody, Houghtel- 
ing Co. Goldfogle, 242 543, 152 the business 
factor and commission merchant selling for and financing textile 
mills (People rel. Taleott Goldfogle, 242 544, 152 
420) the business dealing installment paper which comprised 
conditional sales, leases, mortgages, notes, all evidencing 
the sale merchandise the installment deferred payment plan 
(People rel. Bankers’ Commercial See. Co., Ine. Goldfogle, 242 
545, 152 420); stock brokerage business engaged 
buying and selling stocks, bonds, and commodities for its 
tomers (People rel. Benkard Goldfogle, 242 546, 152 
420). 

Referring these appeals, the court said the Pratt Case (supra, 
page 303 242 Y., 151 452, 461): ‘‘Our interpretation 
competition meaning employment moneyed capital whose 
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characteristie and principal purpose brings into rivalry with the 
business banks illustrated companion appeals now before 
cases where assessments moneyed capital have been set aside 
unauthorized the statute. These are cases where assessments 
were made capital employed individuals the business stock 
brokers and times carrying stocks for customers margin; 
dealing corporate bonds; the factorage business moneys 
are advanced manufacturers; the business purchasing condi- 
tional sales contracts, calling for payments installments. 
none these businesses was the primary and characteristic purpose 
for which the moneyed capital was employed one which was com- 
petition with any branch business which national banks are author- 
ized conduct, but whatever supposed competition there the 
way loaning money was indirect and remote and was simply inci- 
dental the main business which was not competitive one, and 
therefore the moneyed capital employed under such circumstances did 
not come within the meaning the statute.’’ 

The 1926 moneyed assessment rolls disclose that the stock- 
holders national banks the city New York were assessed 
$570,030,574 and national banks situated elsewhere the state 
$133,052,330.71, $703,082,904.71 the aggregate, but that only 
150 individuals were assessed for moneyed the city New 
York and only elsewhere the state, and that the 150 individuals 
were assessed $50,320,100 and the 60, $749,502.18, $51,069,602.18 
the aggregate, which the tax per cent. amounted 
696.02; that only 100 corporations were assessed for moneyed capital 
New York City and elsewhere the state; and that the assess- 
the remaining corporations $1,004,177.52, amounting the aggre- 
gate $51,243,477.52. 

the 150 individual assessments the 1926 assessment rolls 
New York City, were against statutory bankers and against 
members firms engaged the banking business, all assessed their 
business addresses. 

Fifty-two the individuals assessed elsewhere the state were 
private bankers. 

also appears that the assessments for competitive moneyed cap- 
ital New York City alone shrank from $522,401,768 1923, 
817,731 1924, and $503,269,850 1925, $100,559,400 1926, 
when the Pratt Case was decided. 

After the 1926 assessments were made and after the decision 
the Pratt Case, the United States Supreme Court rendered its decision 
Ed. 767, Minnesota First National Bank, 273 
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561, Ct. 468, L.-Ed. 774; Georgetown National Bank 
MeFarland, 273 568, Ct. 467, Ed. 779; and Com- 
mercial National Bank Miles City Custer County, 275 502, 
Ct. 155, Ed. 395, mainly relied the plaintiff. 

These cases, unlike the Pratt Case, involved statutes which dis- 
criminated against banks imposing valorem tax 
the banks and exempting other moneyed capital from taxation (First 
National Bank Hartford, supra), imposing tax bank 
shares greater rate than was imposed competing credits the 
hands individuals (Minnesota First National Bank). none 
these cases did the court consider statute which, like the one under 
consideration, imposed the same tax banks and moneyed 
coming into competition with the business national banks. 

These cases assert that the requirement approximate equality 
taxation not limited investment moneyed shares 
state banks competing capital employed private banking, but 
that applies well moneyed the hands individuals 
which employed making investments way loan, discount, 
otherwise, notes, bonds, real estate mortgages, other securities 
evidences debt with view sale repayment and reinvest- 
ment, and that section 5219 (12 USCA 548) expressly provides, 
only those personal investments which are not made competition 
with the business national banks are excluded from moneyed 
ital within the meaning this section. These cases assert that com- 
petition may exist between other moneyed and capital invested 
national banks, even though competition with some but not all 
phases the business national banks; that may arise from the 
employment capital invested institutions individuals par- 
ticular operations investments like those national banks; and 
that arises, not reason the character the business those 
who compete, but from the manner employment the capital 
their command. 

The plaintiff contends that the Court Appeals the Pratt 
Case construed the state statute such way exclude from its 
operation all moneyed capital brokers, dealers bonds, factors, 
and commission merchants, however employed, and all moneyed 
other than such was employed banking business, business 
akin thereto, and that the 1926 assessments competitive moneyed 
capital accordingly were made only against such individuals were 
engaged the business banking, business akin thereto, 
financial operations deemed amount business competition 

the business national banks. The defendant, the contrary, 
contends that the opinion the Pratt Case does not conflict with the 
decisions the United States Supreme Court, and that the Court 
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Appeals did not lay down rule which prevented the assessment 
any competing moneyed and that there was not any in- 
tentional systematic failure assess all such capital. 

5219 (12 USCA 548) makes the validity the tax 
shares national banks the states depend upon whether not 
the tax imposed at'a greater rate than actually assessed other 
competing moneyed capital the hands individual citizens the 
state, and not merely upon whether the wording the state legisla- 
tion complies with the section, whether the state courts correctly 
interpret the decisions the Supreme Court. 

There not any reason for limiting the application section 
5219 (12 USCA 548) state statutes which are discriminatory 
their face and substantial discrimination which 
arises through misconstruction misapplication statutes the 
taxing officers. The discrimination operates with the same force and 
effect both cases the prejudice national banks. 

The important question, therefore, whether not the evidence 
sufficient establish substantial discrimination. 

Section 5219 (12 USCA §548) violated wherever capital sub- 
stantial amount, when compared with the capitalization national 
banks, employed either business private investors the 
same sort transactions those which national banks engage and 
the same locality which they: business, eseapes taxation 
taxed rate less than assessed upon shares national banks. 
First National Bank Hartford, supra, page 558 273 S., 

There evidence that directories, financial reports, newspapers, 
stock exchange lists, and questionnaires were used making the 
1926 assessment rolls and that some members stock exchange houses, 
some brokers stock for customers margin, some dealers 
commercial paper and acceptances, some bond dealers, and some per- 
sons lending money were included the final assessment roll. 
also fact that all owners competitive moneyed capital were 
required statute file annual reports. 

The record, however, discloses testimony experts finance, well 
qualified express opinions, that 1926 billions dollars were em- 
ployed thousands brokers, private bankers, bond dealers, in- 
dividual investors surplus funds, firms, and corporations the 
city New York and elsewhere the state New York investing 
and reinvesting, dealing bonds, notes, commercial paper, accept- 
real estate mortgages and other securities and evidences debt, 
money time, with without security, discount- 
ing commercial paper, and making loans advances customers 
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upon collateral security, and that substantially the same 
manner did national banks the city New York and elsewhere 
the state, and that doing they with the business 
national banks. 

All this large amount competitive moneyed capital, excepting 
$51,069,602.18 the hands 210 individual and $51,243,- 
477.52 employed competing businesses 117 corporations, was ex- 
empted from the per cent. valorem tax imposed national bank 
shares without being subjected directly indirectly any taxation 
whatsoever unless income was earned thereon. 

Though the evidence very general its character and not 
national bank shares were made sustain far heavier burden 
taxation than was imposed substantial amount competitive 
moneyed capital the hands individual citizens the state (see 
Minnesota First National Bank, supra, pages 566, 567 273 
Ct. 468, Ed. 774), and that accordingly the relief prayed 
for should granted. 


q 
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dictions. 


18. Ancillary Administration. the preceding section there 
was discussed the question whether banking institution, organized 
under the laws one state and named executor the will 
resident another state, would granted letters testamentary the 
courts the latter state. was seen that the question depends en- 
tirely upon the statutes the state which appointment sought. 

Now take the cases which bank trust company ap- 
pointed executor the probate court its own state and seeks ad- 
ministration over property belonging its testator, but located 
another state. 

executor administrator ordinarily appointed, the 
first instance, the state country which the decedent was 
domiciled the time his death. The issuance letters testamen- 
tary administration confers upon the executor administrator 
appointed authority act outside the state country issuing 
the letters. has authority act foreign state country 
only far empowered the laws such foreign state 
country. 

the same token the right granting administration not con- 
fined the state country which the decedent last dwelt. 
often necessary for administration taken out elsewhere. This 
happens where decedent leaves property located two more juris- 
dictions. Where letters are granted different states countries, 
the administration granted the jurisdiction the decedent’s last 
domicile termed the principal domiciliary administration and 
administration granted any other state country called 
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The term serves only distinguish one ad- 
ministration from the other and the ancillary administration not 
dependent upon the domiciliary, but each and separate and 
may properly considered principal one with reference the 
limits its exclusive authority; the ancillary administrator becomes 
invested with the same powers and subject the same liability with 
respect the assets within the jurisdiction his appointment 
other administrators, although the ancillary administrator sense 
subordinate that the domicile. 1111. 

authorize grant ancillary administration must appear 
that there property the jurisdiction where the grant applied 
for, the time the application unadministered, debts 
owing the estate which must collected suit. most 
where decedent leaves property different jurisdictions ancillary 
administration not only proper but necessary, since the domiciliary 
letters have extraterritorial and the executor administrator 
cannot, the absence statute, sue outside his own jurisdiction. 

While ancillary administration not generally granted until after 
representative has been appointed the state which the decedent 
had his domicile, jurisdiction grant ancillary letters way 
dependent upon prior domiciliary grant. 

Ancillary letters are ordinarily granted the domiciliary repre- 
sentative, applies therefor, but the absence express statutory 
requirement, the court may its discretion appoint some other per- 
son, and some states the appointment the domiciliary repre- 
sentative precluded statutes requiring that the person whom 
letters are issued shall resident the state. 

Under the New York statutes, where ‘‘a will personal 
has been probated, letters administration have been issued 
another state, the surrogate’s court authorized grant ancillary 
administration the person entitled administer the estate the 
foreign state, provided such person competent act. The foreign 
executor administrator may designate someone act his place. 
The petition for ancillary letters must set forth the amount se- 
given the original appointment, the names and addresses 
all the decedent residing New York and the amounts 
their claims. The surrogate may require the ancillary executor 
administrator give bond sum not exceeding twice the amount 
due from the decedent the New York The ancillary 
executor administrator may transmit the assets collected 
him the state jurisdiction where the principal letters were 
granted, disposed according the laws thereof. The sur- 
rogate may, however, require him pay the New York creditors out 
the assets distribute such assets the legatees next kin, 
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otherwise dispose the same justice Surr. Ct. Act, 
159-165. 

Under the New York statutes ancillary administration can 
granted personal property only. stated recent decision, 
Kelly’s Will, 235 Supp. 683: ‘‘No provision respecting 
ancillary letters made for will real property, affecting real 
property. The Legislature, (Surr. Ct. Act) 
has clearly manifested its decision that the power over and manage- 
ment real property shall not intrusted ancillary executors 

provided Texas statute that, where will has been pro- 
bated any other state, territory country, copy may filed and 
recorded the proper Texas court have the same and 
effect the original will; provided, that the validity such will may 
contested the same manner the original might have been.’’ 
Vernon’s Anno. Tex. Stat., Vol. Art. 3352. 

Kentucky statute provides: 


administration shall taken this Commonwealth the 
estate any person who was inhabitant any other state, his 
personal estate found here, after payment his debts citizens 
this Commonwealth, shall disposed according his last will, 
shall have executed any, the law his domicile. 
there such will, his personal estate shall distributed and dis- 
posed according the laws the state which was in- 
Carroll’s Ky. Stat., 1930, 3898. 


The Iowa Code, 1927, 11894, provides: ‘‘If administration the 
estate deceased non-resident has been granted accordance with 
the laws the state country where resided the time his 
death, the person whom has been committed may, upon his ap- 
plication and upon qualifying the manner required non-resident 
executors, appointed administer upon the property the de- 
ceased this state, unless another has been previously 

bond must given ‘‘in such amount the court shall pre- 
for the payment claims legacies due residents Iowa, 
11895; and the may require that such claims and legacies 
paid before the assets the estate are removed from the state. 11896. 

the duty ancillary representative collect all the assets 
the estate within the jurisdiction his appointment and his right 
superior that the domiciliary representative, even 
though the domiciliary representative authorized sue the state 
which the ancillary letters are issued. 

usually held that the domiciliary representative may assign 
and transfer shares stock foreign corporations belonging the 
estate and that grant administration the state, which the 
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corporation organized, necessary. But, where ancillary administra- 
tion has been granted the foreign state, which the corporation 
domiciled, has been held that the domiciliary representative cannot 
transfer the shares even though the stock certificates are his pos- 
session. 

The attending ancillary administration are sometimes 
avoided the execution several wills, each one disposing the 
assets one country. The following quoted from New York 
decision: ‘‘In these days extended international intercourse and 
investments, has very common for person dying seized 
possessed property different countries make separate wills, 
each having more less exclusive reference the testator’s property 
particular country. that event, the courts the country 
the testator’s domicile have jurisdiction probate the foreign will 
unless such foreign will dependent some way the domestic 
will. Nor has the foreign court jurisdiction probate the will 
the testator’s domicile unless such will related depends the 
foreign Mayer, 145 Supp. 665. 


§19. Authority Representative Limited Jurisdiction Which 
Appointed. stated the preceding section, executor ad- 
ministrator has powers such jurisdictions other than the one 
his appointment, unless powers are granted the statutes such 
other jurisdictions. This rule was applied First National Bank 
Dowdy, Mo., 161 Rep. 859. 

there appeared that one Dowdy, resident Missouri, was 
indebted the First National Bank Corning, Ark., note for 
$1,200. action the note was commenced against Dowdy the 
state Arkansas, but before judgment the defendant died. Under 
Arkansas statute special administrator was appointed continue 
the suit defendant. The bank obtained judgment and copy 
was filed the probate court Missouri, which had appointed 
administrator Dowdy’s estate. was held that this did not au- 
thorize the allowance the claim. ‘‘When said 
the court, ‘‘is appointed the courts one state, the courts that 
state reserve themselves full and conclusive jurisdiction over the 
assets the estate within the limits the state. administrator’s 
power such does not extend beyond the boundaries the state 
which his letters administration are 

the case Warrior Coal Company National Bank Au- 
gusta, Ala., So. Rep. 998, was said: ‘‘Letters testamentary 
administration, granted foreign state country, having extra- 
territorial operation, not, matter right, confer title to, 
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authority over, personal assets found without the jurisdiction from 
which the grant 

Wolfe Bank Anderson, C., 116 Rep. 451, the court 
said: elementary principle that letters testamentary 
administration have legal force effect beyond the territorial 
limits the state which they are granted. Whatever operation 
allowed beyond the original territory the grant mere 
matter comity, which every nation liberty yield with- 
hold, its own policy and pleasure, with reference its 
own institutions and the interests its own 

Winbigler Shattuck, Cal., 195 Rep. 707, was held 
that, under the statutes California, executor, appointed 
another state has authority present claim against estate 
being administered California favor the estate which 
executor. Here the court said: 


fundamental law that the authority executor ad- 
ministrator does not extend beyond the jurisdiction the state 
government under which vested with his authority; and while 
foreign executor may receive property voluntarily given him, 
suit the courts this state enforce the right the 
estate 


§20. Ancillary Administration Protection for Creditors. One 
the practical reasons why state refuses allow foreign execu- 
tor administrator exercise the powers his office within its 
borders, except compliance with specified statutory requirements, 
protect its residents who are creditors the estate. 

The idea expressed Missouri statute, which provides that 
the assets the estate nonresident decedent, located Missouri, 
not transmitted the foreign executor administrator 
until his who are citizens this state, shall have received 
their just proportions that would due them the whole the 
estate the deceased, wherever found, were divided among all the 
said ereditors proportion their respective debts, without pre- 
ferring one species debt Rev. Stat. 256. 


New York decision, Bostwick Carr, 151 Supp. 74, 
was said: ‘‘In the administration estates the principle 
equality distribution prevails all within the 
same equally general policy the state transmit 
foreign jurisdictions property here that under administration 
there, save that, the administration insolvent estates, such 
give them their pro rata share all the distributable assets. 
attempt terms has been made the legislature disturb this 
fundamental and 
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Maine decision the court said; ‘‘It well-settled principle 
the common law that the power and authority administrator 
executor over the estate the deceased confined the 
sovereignty virtue whose laws appointed. recognition 
this provision made our statutes for the granting 
ancillary administration the estate non-residents who died 
leaving estate administered this state, whose estate 
afterwards found therein. 

reason least upon which this rule founded 
vent the effects credits the deceased found any state, which 
may needed satisfy debts due the citizens that state, from 
being withdrawn from its jurisdiction. That such necessity 
fact exists can never known with certainty any given case, 
unless administration granted, and opportunity thereby af- 
forded present their claims. Mansfield 
(Pa.) Atl. Rep. 763. said Stearns Burnham, Me. 261, 
Am. Dee. 228, that the principles justice and policy, upon 
which similar statutes those cited above were founded, ‘would 
seem lead our courts law that course proceedings which 
would harmonize with those principles and have manifest tendency 
produce the more beneficial that case was ac- 
cordingly held that executor appointed under the law another 
state cannot indorse promissory note payable his testator 
citizen this state give the indorsee right action here 
his own name.’’ Brown Smith, Me., Atl. Rep. 915. 


21. Actions Against Foreign Representatives. well 
settled that, unless the right given him statute, executor 
administrator cannot bring suit his representative capacity 
any state country other than the one which his letters testa- 
mentary administration were granted. This follows naturally 
from the principle that letters granted one jurisdiction have 
extraterritorial The rule has been enforced even though 
there are local creditors. also general rule that, apart 
from statute, executor administrator appointed 
diction cannot sued his representative capacity any other 
jurisdiction. 

some the states, however, there are statutes permitting 
foreign executors and administrators sue sued such states, 
providing certain conditions are complied with. 
generally include the filing bond cover costs that may 
awarded, the same required other non-resident litigants. 

The South Dakota statute this point reads: ‘‘An executor 
administrator duly appointed any other state country may com- 
mence, prosecute defend actions any court this state his 
capacity executor administrator, like manner and under the 
same restrictions are applicable non-residents. any 
executor administrator shall have been appointed this state, 
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such person only shall entitled commence, prosecute defend 
actions this state his executor administrator.’’ 
Rev. Code, 1929, 3312. 

Under this statute was held, back 1905, that trust 
duly appointed administrator estate under the laws another 
state, could prosecute action its capacity administrator 
South Dakota. Germantown Trust Co. Whitney, 108, 

this the plaintiff trust company was appointed administra- 
tor estate Pennsylvania. brought this action the courts 
South Dakota recover sum money alleged due from 
the defendant the estate. The defendant raised the contention that, 
since corporations were not authorized act administrator the 
state South Dakota, the plaintiff could not maintain the action. 

holding that the plaintiff was authorized sue the provisions 
the statute question the court said: 


action having been commenced since the passage the law 
above quoted, the question the plaintiff’s right bring the action 
reason its having been appointed administrator another 
state longer open question, respondent (the trust com- 
pany) was regularly appointed administrator another state. 
will seen that, under the provisions 3312, above quoted, 
party appointed, whether natural person corporation, fully 
authorized institute and maintain the action this 


Under the laws Illinois executor administrator, 
pointed under the laws another state, may bring suit 
enforce claims the estate, sell lands for the purpose 
paying debts the same manner letters testamentary 
administration had been granted Illinois, provided the executor 
administrator produces authenticated copy his letters and 
gives bond for costs the same required any other non- 
resident bringing suit Illinois. This provision does not apply 
where letters have been granted Illinois and letters are 
Illinois, after action has been started foreign executor 
administrator and before final judgment, the person appointed 
Illinois must substituted party the suit place the foreign 
fiduciary. Cahill’s Ill. Rev. Stat., 1929, chap. 43, 44. 
The Ohio statutes this question read follows: 


executor administrator, duly appointed any other state 
country, may commence and prosecute action proceeding 
any court, this state, his such, like manner and 
under like restrictions, nonresident permitted 
Throckmorton’s Anno. Code, 1930, 10769. 

executor administrator, duly appointed any other state 
territory, his legal representatives, may prosecuted 
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appropriate court this state, capacity executor ad- 
Throckmorton’s Anno. Code, 1930, 10763. 


Section 10766 authorizes the appropriate courts compel 
foreign executor administrator, residing Ohio, having assets 
therein account the instance heir, distributee legatee, 
residing Ohio and distribute the assets his hands the 
parties entitled. 

Under section 160 the New York Decedent Estate 
viding that executor appointed another state may sue 
sued New York ‘‘in his capacity was that 
foreign banking corporation appointed executor under the laws 
another state, could bring suit such executor New York State. 
St. Louis Union Trust Co. Hoffstaedter, 202 Supp. 71. 

The statute question provided follows: 

executor duly appointed any other state may 


sue sued any this state his capacity executor 
like manner and under like restrictions nonresident may 


was held that the fact that the statute used the word 
was bar the action. this point the court said: 

contends that, because the statute uses the pronoun 
‘his,’ cannot refer corporation. might with equal reason 
argued that could not refer woman. There abundant 
authority for this proposition that word like ‘his’ may appro- 
priate cases interpreted referring corporation.’’ 


This statute was repealed 1926. 


§22. Payments Representatives Appointed Foreign Juris- 
dictions. many cases appears that debtor decedent, 
residing state other than that the decedent’s domicile, has 
paid the amount due the estate executor appointed the 
state which the decedent resided. such payment the 
foreign debtor the domiciliary administrator will bar 
suit brought ancillary administrator subsequently appointed. 
has even been held that voluntary payment foreign ad- 
ministrator valid, although local administrator has been ap- 
pointed the state, the person paying did not have any actual 
notice such appointment. The payment the foreign administrator 
has been held good, although such administrator has neither given 
security nor recorded his letters administration. 

some authorities still broader rule has been laid down, viz., 
that executor administrator who has properly qualified and 
assumed the administration the state the domicile invested 
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with power receive the debts owing the intestate and take 
possession the securities, and give proper acquittances wherever 
the debtors securities may be, whether within without the state. 
But the general rule clearly that domestic administrator has 
been appointed, the foreign administrator has authority collect 
the debt, and voluntary payment him will not bar 
subsequent debt brought the domestic administrator recover 
the same debt. 

few states the law appears that one but adminis- 
trator appointed the state which the intestate’s debtors resided 
the time his death can collect such debts, release them, and 
that such debts cannot remitted the administrator the ‘place 
the domicile the deceased discharge them even when 
ancillary letters have been issued. 434. 

stated, the general rule that voluntary payment 
domiciliary representative will not bar suit brought the ancillary 
representative recover the same debt, unless the payment was made 
prior the appointment the ancillary representative. the case 
Walker Welker, Ill. App. 118, appeared that resident 
New York died, leaving will, and letters testamentary were issued 
the executor New York. the decedent, residing 
Illinois, petitioned for ancillary letters administration, setting 
forth that the decedent owned certain promissory note secured 
mortgage land Illinois. action against the maker the 
note, foreclose the mortgage, was started and the maker subse- 
quently paid the note the attorneys the executor New York. 
was held that this was defense the action the 
administrator. said the court, ‘‘that the payment 
the note could have been legally made the executor appointed 
New York, before the administration was commenced here, 
this after the service summons the bill filed the local 

loss may sustained through payment made adminis- 
trator appointed the state which the decedent was domiciled 
debtor located another state, even though ad- 
ministrator has been appointed the latter state, where appears 
that the domiciliary administrator not qualified receive payment. 

This illustrated the City Savings Bank Trust 
Company Branchieri, Miss., Rep. 195. here appeared 
that one Branchieri, who had formerly resided Mississippi, moved 
Lexington, Kentucky, which was his place residence the 
time his death. The decedent had deposit $1,000 the City 
Savings Bank Trust Company Vicksburg, Mississippi. The 
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Lexington Bank Trust Company -of Lexington, Ky., was appointed 
administrator his estate and the Vicksburg bank paid the deposit 
this administrator. About two weeks after this payment, the 
decedent’s son was appointed ancillary administrator Mississippi 
and made demand upon the bank for the deposit. Upon learning 
that the deposit had already been paid the Kentucky administrator, 
the Mississippi administrator brought suit against the bank 
was held that was entitled recover the amount the deposit 
with interest. 

The reason was that the Kentucky administrator had not com- 
plied with the statutes Mississippi, authorizing collect money 
due the decedent from debtors Mississippi. The statute question, 
the Mississippi Code, 1927, reads follows: 
and administrators who have qualified other states countries, 
may sue the courts this state, may receive without suit and 
give valid for any property of, debts due to, their 
testators intestates, after filing the the clerk the 
chancery court the county where there may some person in- 
debted the decedent having some his effects 
certified copy the record the appointment and qualification 
the executor administrator according the law the state 
country where qualified, and certificate the officers before 
for the thing sued for 

stated, the Lexington Bank Trust Company, administrator 
under the laws Kentucky, had failed comply with the require- 
ments this statute. For this reason was held that the payment 
was void and did not relieve the Vicksburg bank from the necessity 
paying over again the Mississippi administrator. The court 
said: ‘‘The statute plain, and means that foreign administrator 
has standing authority sue the courts this state 
receive any money property debts for intestates until ‘after 
filing the office the clerk the chancery court the county 
where there may some person indebted the deceased, having 
some his effects possession, certified copy the record the 
appointment and qualification the administrator according the 
law the state where The statute was not complied 
with here, but was ignored the foreign administrator. Conse- 
quently the local administrator, the appellee here, had lawful author- 
ity collect from the appellant bank (the Vicksburg bank) the 
amount money due the deceased Peter 


(To continued) 


